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At the dottam of the statement of the issues in Appellants' brief, : 

at page 19, paragraph No. 7, Appellants ask consideration whether the 
Court of Appeals has jurisdiction to reconsider the former case of Herbert 
B. Beck et al. v. Mildred B. Walker et al., Case No. 19896 in this courts 
based upon certain representations to this court as well as the court be. 
low. The evidence in the within proceedings now overwhelmingly shows os 
that Mr. Beck did in fact athorisg suit against his daughter Milared 3. - 
Walker, as well as an appeal and that his interests would best be served 
if the said case were reconsidered by this Honorable Court on its merits. 
Due to 3lmess of counsel the said case had been dismissed without a hear : 

>» and as a matter of faimess and justice this Cart should know the siete. 


* Cases or authorities chiefly relied upm are marked by asterisks. ~ a 


REFERENCES AND HULINGS 


~~ (ale 8le)) 

1. The ruling on Jamary ll; 1966, by His Honor Judge Joseph C. 
McGarraghy, after several hearings in open court, granted Petitioner 
Fred I. Simon, former attorney for Respondent Herbert EB. Beck, leave to 
file the petition filed Deceuber 16, 1965 (4 - Apx.p.41-53) for compen- 
sation and to establish attorney's lien (Apx. p54) aot which His Honor 
Judge Alexander Holtzoff on June 16, 1966, entered bis order of reference 
to the Auditor (Apr. p.55). 

The report of the Deputy Auditor James B. Iynn Ignn (almost three years 
tatenys was filed June 2591969 (Apx. p.64-89). The said report does not 


act upon Judge McGarraghy's order and it is not ruled upon 3 men— 


Re ae , 


(iv) 
tioned in said report. 
3, The rulings by Judge Holtzoff supported those of Judge 
MoGarraghy 2nd is reflected in "Reply in opposition to Moti on to Regos=" = 
sider Order of. Reference" (Apr. p.56-63). The motion to reconsider was 


filea June 28; 1966, by Kevin P, Charles, attorney for He 


thereby deprived an attorney of ss fee ..." 
Auditor James B. Tete ain his report reverses the cia of Jaden 


MoGaxxeghy and HolteoWe x 


pees : ; 
4. The rulings of Demty Anditor oe B. Iymn on the action 


affidavit ot prejudice (Apx. p. 123-126), and denying the right of the 

Court to rule, was made on September 26, 1968 (apr. p.288-189), The muds 

ing that Petitioner must testify for Respondent as though he were an: 
gdverse witness was ruled upon immediately on Septenber 265 3968, by f 
Deputy Auditor James B, lynn in his capacity as special master (apr. Pel 


5. The ruling by Depaty Anditor James B,. lynn that the cody. deve 


mentary evidence by Petitioner of the valve of the case to a million. dode 


lar bank building, " .... is a photostat of a picture 


Alexandria Gazette on Friday June 28, 1963, showing ine architect’s drew. 
ing of the proposed building to be erected," (Apx. p, 76) overlooks the. 


Certificate of Aporaisal by the expert Clarence R, Reardon, filed Decen— : 


ver 16, 1966 (Apr. p. 338), | 


6. The ruling by Depaty Auditor James 3. Lynn on services in Men- 
tal Health Case No. 1642-69 (Apx. p. 77-78) is that etthough $2,100 was 


properly established by Petitioner and cancelled checks support the 


(v) 
account (Apx. p. 138) for the witnesses (who appear in the Certification 
of Restoration by the Mental Health Commission) Dr. John Re Cavanagh 
$100.00, Dr. Arthur Huse $250.00 and Dr. Belden Reap $50.00, that a fee 
of $1,000 and no expenses is "fair." The ruling by the Demty Anditor 
James B. lynn is that he makes a charge of $2,000 for himself (Apr. p.88). 


7. The ruling by Demty Anditor James B. lynn is that the carbon 


| 
of the checkbook, the photostats of the original checks and (Apr. p87) 
| 
' the detailed account listing every single check by date, number, descrip- 
i 


tion and amount was "totally unsusceptible to adit." The) eminent 


perience reflect the quality and integrity of his results obtained, 
submitted his examination and verification of the tmth (am. Pp. 142-159). 
The insurance checks described in Mr. Iynn's report (Apr. p,88) » Peti- 
tioner's account (Apr. p.139) and CPA Elmore's verification show settle- 
ments with Respondent Herbert EB, Beck were on June 19, 1964) and on 


November 23, 1964. The Statute of Limitations discussed at| page 17“of 


Appellants' brief applies, and the judgment for $6,016 is void. 
8. The ruling on October 2h, 1969, by Judge John Sirica 


and Reporters transcript (Apx 93-105), order entered Dee. ll, 
5 1969, (Apx 335). : 
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No. 24112 


HERBERT E. BECK, et al. 


Appellants, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 
Jurisdiction is founded on diversity of citizenship and amount. 
The matter in controversy, exclusive of interest and costs, ‘exceeds the 


amount of $10,000, and is between citizens of different states. 


STATEMENT OF THE CASE 


(a) This is an appeal from an order adopting the report of the Deputy 
| auditor which denied all Petitioner's fees for services and all necessary 


expenses covering a period of over eight years, and overruling the Motion 
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by Petitioner lobjecting to the prejudiced and biased Report of said Deputy 
Auditor as clearly erroneous (Apx.pp.64-89), and 

(b) Further appealing from an additional judgment of $6,016, without 
notice, pleadings or trial (Apx.p.335), and 

(c) From the report which the Deputy Auditor arbitrarily reduced a 
proven amount from $2,100 for services in Mental Health Case No. 1642-60 
to $1,000, without justification, and further denying the expenses of medi- 
cal experts required to support petition for restoration of said Herbert E. 
Beck. ) 

Petitioner*’s Motion identified as Clearly Erroneous also alleges: 

(1) The Deputy Auditor should have disqualified himself by 

reason-of personal bias and prejudice, reflected in his libelous and wil- 


fully malicious report. 


(2) The Deputy Auditor violated the Order of Reference. 


(3) The Deputy Auditor questioned jurisdiction of this court. 

(4) The Deputy Auditor's denial of all legal services other 
than in the District of Columbia. 

(5) The failure of the Deputy Auditor to recommend or appoint 
a Conservator to preserve the funds within the District of Columbia. 

'(6) The Deputy Auditor denied compensation for Petitioner by 
reason of the fact the parties got together, and 

'(7) Petitioner questions as excessive the amount of $2,000 as 
a fee demanded by the Deputy Auditor based upon three days’ hearings and 


one conference before him. 
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STATEMENT OF THE FACTS 

On September 10, 1960, Herbert Eli Beck, originally bos of three 
plaintiffs herein (now Respondent and Appellee), following physical abuse by 
his wife, Hester E. Beck, was injured in an automobile accident in Washington, 
D.C., and while in such a state of shock was first taken to D.C. General Hos- 
pital for observation and thereafter to Saint Elizabeths Hospital. 

Fred I. Simon, Petitioner, was appointed his Guardian ad litem in Men- 
tal Health proceedings, Case No. 1642-60 of this court. on or about Septem- 

’ ber 13, 1960, after a hearing before the Mental Health Commission, the Com- 
mission found the Respondent to be of unsound mind, suffering from chronic 
brain syndrosf associated with cerebral arteriosclerosis and syphilis with 
psychotic reaction. The medical history was supplied by Respondent's wife, 
Hester E. Beck and daughter, Mildred B. Walker, without disclosure by them of 
their adverse relations with Respondent. Mr. Simon, as Guajdien ad liten, 
concurred in the recommendation of the Mental Health Commission. Mr. Beck 
recovered within a matter of weeks. 

Mrs. Hester E. Beck, his wife, stated that the Respondent had been 
living at 9033 Georgia Avenue, Silver Spring, Maryland for # period of ten 
years before the accident, and that she wanted his release from Saint Eliza- 


beths Hospital for the purpose of taking him home, which was granted. How- 


ever, he remained in Saint Elizabeths Hospital awaiting his transfer through 
his wife until January 25, 1961, at which time he received 2 communication 
from his wife that she was arranging his discharge and release and would 
take him to a new home at 416 Burnt Mills Avenue, Silver spring, Marylend. 
Instead, she took him to Springfield State Hospital in Sykesville, Maryland 
and instead of taking him home had him remain there until February 8, 1961. 
On February 8, 1961, she arrived in a car with several occupants for the 


4 
purported purpose of taking him home, but *nstead she continued on to Har- 
risburg State Hospital, Harrisburg, Pennsylvania (where her mother had re- 
sided for 25 years before she died), for a purported premedical checkup. 
Actually she had already made secret arrangements with Dr. Hamblin Cc. Eaton, 
the Hospital Superintendent, for her husband's permanent commitment by claim- 
ing she was moving to Pennsylvania. Mr. Beck signed application for volun- 
tary admission in blank. Ultimately, Peticicner examined the form and found 


that Mrs. Beck showed her address as 416 Burnt Mills Avenue, Silver ‘Spring, 


Maryland, and Respondent's address as 456 - 46th Street, Harrisburg, Penna., 


but the handwriting of the date, the claim that Herbert E. Beck was a 
resident of Dolphin County, Pennsylvania, was filled in by Superintendent 
Eaton himself. For some unknown reason, Dr. Eaton responded to Petitioner's 
request for information as to when Mr. Beck was actually admitted and Dr. 
Eaton®s response was that it was May Ll, 1961, tuc as a matter of fact, Dr. 
Eaton himself supplied Mrs. Beck with a certificate dated April 3, 1961 on 
the letterhead of her attorney, repeating the exact diagnosis of the Mental 
Health Commission of the District of Columbia (Apx. p. 357). 

Mr. Beck was kept in a locked ward almost incommunicado with the ‘re- 
striction that he could not return to Maryland where his home was, to the 
District of Columbia where he had bank accounts, and to Virginia where he was 
the owner of Beck's Frozen Custard, which was very well known by reason of 
his trade mark - two polar bears. He remained in Harrisburg State Hospital 
until June 4, 1962, when his sister Theresa Beck, who resides at 141 W. Simp- 
gon Street, Mechanicsburg, Pennsylvania, secured his release through local 
counsel on what was termed Parole” but only upon her assurance to the Super- 


intendent Dr. Eaton that at no time would Mr. Beck leave Mechanicsburg. 
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While Mr. Beck was residing with his sister at 141 W. Simpson Street, 


Mechanicsburg, Pennsylvania, he started a series of letters to various parties 
| 


trying to find out what had become of his property, his business and the cir- 


| 
cumstances under which it was taken away from him. He had first paid a person- 


al visit to the Petitioner at his office in Washington, D.C. on January 17, 


1962. Among the people that he wrote to was his daughter, Mildred B. Walker, 


trying to get her sympathy and her help. That letter ultimately was used as 


an excuse to get him locked up again on February 22, 1963. 

Dr. Eaton was notified by both Mrs. Hester Beck ard her attorney J. 
Hodge Smith that Mr. Beck had been in Washington, D.C., had consu lted an at- 
torney, and had written "a terrible letter" to Mrs. Beck. On February 22, 
1963, two men, ostensibly constables from the City of carlisle, Pennsylvania, 
picked up Mr. Beck from in front of his sister's home in Mechanicsburg and 
brought him back to Harrisburg State Hospital where he was again placed in a 


locked ward. Mr. Beck was informed that his wife had claimed that he had 


threatened her life. Petitioner contacted Pennsylvania attorneys and no in- 
' 


formation was forthcoming, nor was there an cxplunation as to why it was ne- 


| 
cessary to go to Carlisle to secure constables instead of the City of Mechan- 
icsburg or at least Harrisburg, Pennsylvania. There was, in fact, no court 


record of any kind that would authorize the physical seizure of Mr. Beck and 
return him to Harrisburg State Hospital. 


Petitioner then made a series of visits (at least eleven) to Harrisburg 


State Hospital and surrounding area, had conferences with the Superintendent, 


Assistant Superintendent and other personne] and made demand for the release 
| 


of Mr. Beck on the grounds that at no time had there been proper commi tment 


procedures in Maryland to restrict Respondent's freedom and upon Dr. Hamblin 


Eaton's admissions both orally and in writing that there were no court procedures 
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of any kind in Harrisburg, Pennsylvania that gave Dr. Eaton any authority 
either to hold Mr. Beck in custody or to restrict him from returning to 
Maryland, Virginia and the District of Columbia to manage his own affairs. 

On July 13, 1963, Mr. Beck signed a written agreement authorizing 
legal action against Hester 5. Beck and his daughter Mildred B. Walker and 
authority to employ other counsel (Apx. p.353). Pursuant to said agreement 
Petitioner made arrangements with Pennsylvania counsel for an agreed fee of 
$500 to take all the necessary steps to secure Mr. Beck's release through 
Habeas Corpus proceedings. The understanding, however, was that Petitioner 
was to supply the psychiatrist to testify on behalf of Mr. Beck. The writ 
of Habeas Corpus was executed and signed by Mr. Beck. The same day 
Petitioner Simon started out to go to Harrisburg, Pennsylvania with Dr. Huse, 
a psychiatrist who was to testify, for sope reasor while enroute, Dr. 
Huse contacted Springfield State Hospital and discovered that Dr. Eaton, the 
Superintendent at Harrisburg State Hospital had become aware of the writ of 
Habeas Corpus and had his own chauffeur deliver Mr. Beck to Springfield State 
Hospital in Sykesville, Maryland, three days prior, without disclosing that 
fact to either Mr. Simon or Mrs. Hester Beck or her attorney. Dr. Cohn, 
the Superintendent of the Springfield State Hospital then informed beth the 
Petitioner and Dr. Huse that he was perplexed as to what to do, by reason of 
the fact that at no time had there been commitment proceedings for Mr. Beck 
in Maryland and yet Dr. Eaton forced a patient, namely the Respondent Herbert 


E. Beck, into the hospital where he had already been for three days. There- 


fore Petitioner Simon immediately dictated a demand for Mr. Beck's statutory 


release within three days as though he was in fact under the law under a 


voluntary commitment in Springfield State Hospital. The said statutory 


demand reads as follows: 


"Springfield Hospital 
Sykesville 
8/26/63 


Medical Superintendent 

Springfield Hospital, 

Sykesville 
| 

Dear Sir, 

I hereby give notice that I wish to be released 
from this hospital in three days from now. My brother, 
Mr. J. Earl Beck, will be here with his automobile to 
collect me on the instructions of my lawyer, Mr. Fred 
Simon. 
/s/ Herbert E. Beck 

and /s/ J. Earl a Broth. 
Witness 
/s/Fred I. Simon Attorney" 


Immediately after securing Mr. Beck's discharge from the Springfield 
State Hospital a petition for Mr. Beck's restoration was filed in Mental 
Health proceedings, Case No. 1642-60, in this court. The report and recom- 
mendations of the Commission on Mental Health shows that those who testified 
on Mr. Beck's behalf were Drs. John R. Cavanagh, Belden Reap, Arthur Huse, 
Mr. Fred I. Simon, attorney for the patient and who supplied a certificate 
of discharge from Springfield State Hospital, and also J. Hodge Smith and 
Charles Futterer, described as “attorneys for the patient's wife," who gave 
testimony for a following hearing to be held in Rockville, Maryland. His 
Honor Judge Holtzoff granted an order on the 24th day of october, 1963, 
restoring Herbert E. Beck to his former legal status. | 

The within proceedings, Civil Action No. 2809-63, were filed after 
Herbert Eli Beck was restored, on November 20, 1963, and whi le the appeal, 
known as No. 260, September 1963 Term, was pending. 


In the meantime, Petitioner had filed the final brief in No. 24144, 


Equity, before His Honor Judge Walter H. Moorman (Apx. pp-297-327) » which 
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was to be heard on August 17, 1965 (Apx. pp. 280-296). Mr. Paul McArdle 
notified the court that the brief was written in the hospital, just before 
serious surgery, and for that reason it was submit ted on briefs without 
argument by Petitioner. 
To avoid repetition as to the facts therein stated, all of which is 
pertinent and relevant herein, Appellant by reference includes said brief 
as part of the accurate statement of facts in this matter.(Apx. pp.297-327) 
Mr. James B. Lymn in his alleged “report™ does not appear to under- 
stand the purpose of taking the deposition of Dr. Hamblin C. Eaton, Superin- 
tendent of the Harrisburg State Hospital, but his Honor Judge Walter Moorman 
does understand and ordered the deposition taken pursuant to the successful 
results in the Maryland Court of Appeals in the proceedings described as the 
brief No. 260, September Term. (Apx. pp - 365-367) (see also Apx. p. 297). 
In the proceedings before him on August 17, 1965, Judge Moorman stated: 
"(Judge Moorman) I don't think he was given proper service 
and I'am convinced from the record when you asked Judge 
Anderson to sign this order you made a representation Mr. 
Smith, that he resided over in Silver Spring and I under- 
stand it from the evidence and from reality he was locked 
up in a hospital in Pennsylvania. And after Judge Anderson 
signed the order, he was transported down here, in fact, 
under guard. And he came down to the address where you 
allege the committee lived and they served him, loaded him 
back in the car, and took him back and locked him up."(Apx.p.289) 
The ruling of the Maryland Court of Appeals in Beck v. Beck 203 A.2d, 
900, 236 Md. 261, has been frequently cited as a leading case on jurisdiction, 
irregularity of appointing a Committee and the circumstances and methods ap- 


propriate to set ‘aside or vacate a decree that has already been enrolled. 


The law is there mst be reasonable notice and an opportunity to defend to 
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secure essential jurisdiction over the person. 


Md. 1964. Jurisdiction over person is es- 
sential in jodicial proceeding for appointment 
of committee or trustee for persup of prop: 

of person allegedly nou compos tocnts, 
involved must have ressonable Do- 

rocecdings and wpportunity afforded 

him to contest truth of allegations in_petition. 
Maryland Itules, Rule 887; Code 1567. acre 


fol: bet def Beck v, Beck, 203 A | 


The appointment is void where there was no notice of proceedings. 


SSI. Cote : f | 
132.—Beck ‘900, 236 Mad. 261. 
| 


Decree could be set aside if fraud upon the court and lack of notice are 
grounds to vacate decree. 
Md. 1964. Though nv timely appeal was 


| 
taken from decree appointing committee or | 
trustee of property, decree could br set aside | 
| 
| 
\ 


if fraod in i ing court to take jurisdiction 

and lack of notice were affirmatively proved. 

Maryland Roles, Rule 887; Code 1957, art. 5. 

§ 7: art. 16 § 1832 —Beck v. Beck, 208 A2d . 

900, 236 3fd. 261. 

An order appointing a guardian ad litem to investigate alleged irregulari- 
ties was interlocutory in nature but order appointing committee and orderin 
individual transfer to state hospital pending compliance with order appoint- 


ing guardian ad litem was final and appealable. | 
cpointing gore 23 
alleged irregularities in coa- 


duct of i ‘3 affaire was interlocatory 
nature and not ble before final jadg- | 
eee Reck ve Bec 203 A2d 900, 236 Md 
trustee of 

hospi Minoce with order 

te ital with order 
appointing guardian i and ap- | 
pealable.—Id. 


The foregoing accomplishment by Petitioner Fred I. Simon in the Court 


of Appeals was interpreted by James B. Lynn, the Deputy Auditor, in his al- 
leged "report" as being worthless and that the accomplishment was nil. Mrs. 
Catherine Crist, the sister of Hester E. Beck, the committee who had achieved 
her appointment through fraud upon the court, is a D.C. lawyer who had never 
tried a case in her life, assured Respondent Herbert Eli Beck that Petitioner 


Fred I. Simon lost the case and that she could get him a cheaper lawyer. 
| 


That is the reason we are here on appeal. 
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MOTION FOR SUMMARY REVERSAL 

Now come Appellants J. Earl Beck, Edith Beck and Fred I. Simon, by 
Fred I. Simon their attorney, and move for summary reversal, and for 
grounds therefor respectfully state unto this Honorable Court as follows: 

First THE TRIAL COURT ERRED, 

(a) In failing to expunge the alleged report of the Deputy 

Auditor for scurrility and in failing to consider that the order of 

reference by Judge Alexander Holtzoff entered on 16th day of June, 

1966 (Apx.p.55), was pursuant to an order entered by Judge Joseph C. 

MeGarraghy (Apx. p.54) and not upon an interlocutory order entered by 

Judge Sirica on March 17, 1964 (Apx. p-80 and p.103), and that His 

Honor Judge McGarraghy’s order is not even mentioned in the alleged 


"Report of the Deputy Auditor" filed June 25, 1969 (Apx. pp- 64-89). 


(b) In summarily overruling Motion by Petitioner of Objection to 


Report of Deputy Auditor as Clearly Erroneous, and adopting said al- 


leged report on October 24, 1969 (Apx-p-94) 5 

(c) In imposing an additional ex parte judgment of $6,016 against 
Petitioner Fred I. Simon on December 11, 1969, without any notice, 
without pleadings and without a trial (Apx. p. 335) 

(d) By denying a jury trial 

(e) In ignoring the statute of limitations, and 

(£) In denying Appellants a fair trial, and due process of law. 
Second TRIAL BY JURY 

(a) On November 20, 1963, complaint was filed coupled with @ 
jury demand with jurisdiction founded on diversity of citizenship 


and amount. 
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(b) On October 26, 1965, Appellants endorsed on/their plead- 


ing: J. Earl Beck, Edith Beck and Fred I. Simon emia trial by 
jury (Apx. p. 33). 


POINTS AND AUTHORITIES 


CONSTITUTION AND STATUTES INVOLVED 


Constitution of the United States—Seventh Amend- 
ment: 


“In Suits at common law, where the value in 
coutroversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no fact 
tried by a jury, shall be otherwise re-examined in 
any Court of the United States, than according to 
the rules of the common law.” 


Y | 
Rule 38(a) of the Federal Rules of Civil Procedure: 


(a) Right Preserved. The right of trial by jury as declared 
by the Seveuf!: Amendment to the Constitution or as given by a 
statute ol the United States shall be preserved to the parties in- 
violate. | 

(b) Demand. Any party may demand a trial by jury of any 
issue Uriadle of right by a jury by serving upon the other parties 
x demand therefor in writing at any time after the |commence- 
ment of the action and not later than 10 days after |the service 
of the last pleading directed to such issue. Such demand may be 
indorsed upon a pleading of the party. ' 


Third LIMITATION OF ACTIONS 
nm i 

There is nothing in the record to explain how the $6,016 judg- 
ment against Petitioner was arrived at. Jack H. Olender was attor- 
| 


ney of record for Petitioner at that time and he didinot know and 
| 


said so: 


2 resgest@alty ealeit thet the aréer tues, sogy of which 
= resutwed today, oe 20% im ascertance attd Twar Soner"s reliag 


VAITED STATES DISTRICT COURT FOR THE buSTAICY Oy ua... 
WEBSERT ELI BECK, ot 02.. 
Plaiatitte 

, we 
MILDRED B. WALKER, et a2., 
defeadaata 


Civil action Wo. 2809-45 
FILED 
OEC1 3 weg 
BOGERT M. SLEARNS. Cx: 
GRDER ADOPTING REPORT OF THE AUDITOR 


eeeveveey 


Upon consideration of the Report of Janes B. Lyea, teqire, 
Deputy Auditor of the United States District Court for the 
Dastrict ef Coluabia, to whem this case vas referred for report 
and recouneedations, and upoe coasideration of the objections 
thereto filed by the petitioner Fred I. Simog, Esquire, asd upen | 
eral arguement, it is by the Court cate J/ aay of decenrer. 
21968, 


} 


CADERED, that the objections filed by the petitioser Free | 
X. Simon are overruled, and the findings of fact to which the 
objections are directed are adopted as the findings of this 
Court; and it 1s 


UNDRED 
FURTHER ORDERED, that judgnent in the gooves of FIVE a 
DOLLARS ($500.00) be entered im favor of the Auditor of this 


tte 


Court against Fred I. Simon for the balasce due upon the fee of | 


the Auditor; aad it is 


=  YORTEER ORDERED, that judgment be catered in favor of Berber’ 


bee eee me 


E11 Beck against Pred I. Simcoe im accordance with the Report asd 
Recommesdations adopted by thie Court in the sacunt, of 96,026.00. ; 


CERTIVIOTIN OF SEEN er 


BEN hereby certebecdt inal @ cerpy of the stews ORDER 
AVOVTIM: RXTORT OF THR ATPIZOW wan masted, pemtie pre 


@ay of Deeveber, Ii. to; Jack IK Olemion, ¥ 
Attoraey for Pethtiemer Fred 2. Stans. 20 Seve iter ath Be 
3.W., Washington, D.C. 20008, 


mre ee. 1S Gey 
KS in PS Thar lew 
Attorney for Plaintits 
Werbert D> Beek 
B35 Commeeticut Avenue, K.6, 


Washington, D.C. 20008 


Assuming, or even as an educated guess, that it has in some way been calcu- 


lated as an offset by Messrs. Lind and Charles as a result of the one-third 


collection on the proceede of the insurance policies, then the three-year 


statute of limitations does, of course, apply. 
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It was about this time that his wife, Hester E. Beck, increased the 
tempo and pressure on her divorce case, pending as Case No. 28231, in Mary- 
land, as well as in Case No. 24144. Mr. Beck then became an aggravated 
nuisance with his constant demands both oral and written about taking re- 
venge against his wife Hester as well as the police that originally took 
him to D.C. General Hospital and thereafter to Saint Eiieabecee Hospital. 
His brother and sister-in-law, J. Earl Beck and Edith Beck oa notice 
that they had been wrung dry and would no longer help financially because 
they were no longer able to do so. There were numerous long-distance tele- 
phone calls to Connecticut General Life Insurance Company in Hartford, 
Connecticut, as well as almost countless letters and conferences with the 
local office in Washington, D.C., for aid with loans on his life insurance 
policies which were denied, and the matter appeared Nopelesse The matter 
was complicated further by some indication that Herbert Beck was either 
acting as his own lawyer or acting on advice inconsistent with what Peti- 
tioner believed was in his best interests. Petitioner's efforts were 
further intensified by the fact that his wife's former lawyers were the 
present judges who over protest were insistent on Soncrowttny the Maryland 
litigation, and the curious amount of time Mr. Beck seemed = be spending 

| 

with his sister-in-law Catherine Crist, who had foisted herself into the 
proceedings by claiming she could settle this case for $50,000(Apx- p.327) 
as a D.C. lawyer and sister of Hester E. Beck, although presumably she did 
not get along with her sister. Petitioner was finally prevailed upon by 
Mr. Beck to go personally to Connecticut General Life Tosurfance Company in 


Hartford, Connecticut, provided that if he was successful he ‘ceuld at least 


collect his one-third out of the proceeds and certain other expenses which 


Mr. Beck recognized as proper at that time. 
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After certain personal assur- 


ances vere given to Glens Falls Insurance Company that Petitioner would be 


responsible for all legal work or defense if it ever became needed, the 


bonds were executed and Petitioner traveled to Hartford, Connecticut. 


This new arrengement was first reduced to writing and Mr. Beck in 


conference had to assure Glens Falls Insurance Company of his good faith, 


and signed the bonds before the bondsman as witness. 


It is difficult to 


assume that the said james B. Lynn could swallow or actually believe the 


tripe that Herbert E. Beck did not know what he was signing, unless he ad- 


justed his glasses in a certain way. 


The contract then was entered into 


after careful deliberation and discussion before going to Hartford, Con- 


necticut, and then executed before a Notary Public under oath reading: 


"By these presents, I Herbert 
E.Beck resident of Washington 
D.C.,now defendant in’ divorce 
Case¥28231 Equity,pending in 
Circuit Court for Montgomery 
County ,Rockville,Md.,in which 
my attorney was served as my 
guardian or custodian in Wash- 
ington,D.C. agree if you den> 
fend me not to write more let- 
ters and act as my own lawyer. 


The terms were: 
irrevocable until these mat- 
ters are disposed of |and my 
attorney is fully compensated. 
To defend above divorce case 
#28231 and as emergency to 
travel to Hartford Conn. to 
secure policy loans on Nos. 
288735 and 299834 because ny 
wife Hester receives my mail, 
social security payments and 
pays no medical or upkeep. , I 
agree you retain 1/3 of each 
proceeds to add to $5.00 re- 
tainer and 1/3 percentage ag- 
reed Feb.1963.My wife and dau- 
ghter will surely appeal if 


- they lose and I must appeal if - 


they win ... 
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Both transactions were over with in November, 1964. There was! open con- 
consideration and discussion. No one can truthfully say ocheriines Mr. 
Beck profited by Petitioner's services. The harm to penicioner by the vile 
and untruthful charges have caused irreparable harm and are unjust and un- 
fair. As far as the settlement of amounts alleged, it was done in good 


faith over three years ago. The Statute of Limitations has run. 


POINTS AND AUTHORITIES 


§ 12-301. Limitation of time for brinziny actiwn~ 
Except as otherwise spceitcaliy provided by cay 
actions for the ‘following jutp.-+- * ak nut be? 
brought after the expiration of the period spocitsc 
below from the time the right to maintam the action: 

accrues: 


(7) on a simple contract. express or implicd— 


three years. 
This statute has been construed by our courts as follows: 


Upon alleged breach of retainer contracts the D.C. Appellate Court 


Limitation of three years applies to a suit against 

estate of testate for recovery upon a quantum meruit for 
services performed, or for specific performance of contract 
to compensate for services in will. Hurdle v. American 


Evidence was suffitent to sustain position that breach 
of retainer contyact, whereby attorney had promised to 
return retainer if unsuccessful in his efforts to obtain re~ i 
lease of his clients’ son, occurred within tl:ree years prior 
to institution of suit for return of part of retainer. } 
N. S. Bowles, Jr. v. S. G. Dodson, Sr. and E. I. Dodson | 

,. (D.C. App. 1965, 206 A. 2d 272). | 


Upon a quantum mriit for serviers performed against an estate: 


Where attorney was employed to prosecute clients 


alleged breach of contract and breach of =rot 4 
Cuty was barred by three-year statute of lmiltations. 
Cu.28 We Ricketts (D.C, Mun. App. 1945, 42 A. 2d 304) 


and the fact that the statute of limitation applies enters in equity or law. 
| 
| 
| 
| 
| 


When in equity an attempt was made to avoid a devise 
as invalid on its face, the statute of limitations will de . 
applied by analogy, and relief will be denled where there 
has deen.delay of more than statutory period. Columbés 
Untversity v. Taylor (1905, 25 App. D.C. 134). . 
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THE DEPUTY AUDITOR IS IN DEFAULT 
AND JUDGMENT SHOULD BE ENTERED 
AGAINST HIM FOR FAILURE TO ANSWER 
MATERIAL PLEADINGS AFTER DUE NOTICE 


It appearing to the Petitioner, based pon observation and special 


circumstances that James B. Lran, the Deputy Auditor, was conducting hin- 


self improperly and mabdle to give a fair and impartial hearing to the 
Appellants in the lower court, and for the purposes of having him dis- 
close how he arrived at the sum of $2,000 for his fees for three days' 
hearings and a confecence, to lear his background, and to learn if pos— 
sible his reason for his prejadice and vicious personal attack upon the 
Petitioner in his allegei "report," the following pleadings were filed 
after dae aotice, all of which the said Janes B. lynn ignored. 

(a) Interrogatories by Frei I. Sinon to James B. Iynn, Deputy 
faditor (Apr. p. 172-175) 

{>} Motion of Fred T. Simon to expunge report of Deputy Anditor 
Janes 3. Iyan ani for leave to cross-examine Janes B. lynn (Aptep.176-178)" | 

(c) Motion of Piaintiff for order directing Deputy Auditor to 
answer interrogatories instanter filed before Appeal (Apz.p.179-181) 

By reason of the failure of the said James B. lynn to answer the 
foregoing pleafings these Appellants have been subjected to iniumerous 
expenses if ‘the within trial could have been avoided. The question here 
arises whether a Deputy Auditor either for profit or by reason of bias 
and prejudice, who renders a wilful malicious and libelous report is 
sacrosanct. The disclosure in the record of irregular alliaice between 
James B. lynn and as an Anditor of the U.S. District Court, and Kevin P. 
Charles representing the Respondent, was in violation of justice and 


faimess and abuse of authority. 
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STATEMENT OF THE ISSUES | 


The trial court erred in aiopting the report of the Deputy Audi- 


tor which among other things, 
1. Denied that this court had jurisdiction and that the state court 
in Maryland hai jurisdiction despite the fast that the within proceedings 
were filed on November 20, 1963 on a complaint founded on diversity of 
citizenship and amount for citizens of different states, coupled with a 
jury demand after the Respondent, a former inmate of Saint Elizabeths 
Hospital hai been restored to legal status and has of record 116 docket 
entries in the within proceedings between November 20, 1963 and April 9; 
1970. | 
2. Ignored the statute of limitations and entered an ex parte judg- 


ment for $5,016 without notice, pleaiings or trial. 
3. Deprived Appellants a jury trial, properly pleaied under the 


Federal Rules of Civil Procedure. 


| 
4. Authorized the Deputy Auditor to pass judgment on his own preju- 
| 


dice and bias insteai of a hearing before the court. 

5. Violated the spirit and intent cf the order of reference entered 
June 16, 1966 by His Honor Judge Holtzoff, upon a petition authorized by 
this court January 11, 1955, by His Honor Judge Joseph c. McGarraghy. 

6. Denied Appellants a fair trial and due process ie law. 

Te Consideration whether the Court of Appesls has jurisdiction to 
reconsider Herbert E, Beck et al. v. Mildred B, Walker, Case No. 19896 
in this court between the same parties, where said case haa been dis— 
missed upon the grounds that Herbert EB. Beck had said hejnever authorized 
suit or appeal against his danghter Mildred B. Walker, the principal de- 


fendent herein. Said case hadi been dismissed upon missrepresentations 


by Respondent. 
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SUMMARY ARGUMENT 

This is an appeal by an attorney trying to recover fees and expen- 
ses advanced’ on bebalf of Herbert Eli Beck, Respondent herein, a former 
patient of Saint Blizabeths Eospital. The within suit was not filed un- 
til Respondent was folly restored tc legal status throvgh Fetitioner's 
efforts. After Respordent was restored, his sister-in-law, Catherine 
Crist,-who had first stated that she could secure $50,000 ty way of 
settlement for him (fpx.p.327), convinced Respondent that he should fire 
Petitioner and get a cheaper lawyer. 

Herbert Eli Beck, the Respondext, a Maryland resident, was the vic- 
tim of a @iatolical scheme tetween his wife, Hester B. Beck and his daugh- 
ter Mildred B. Walker, conceived in 1960 to incarcerate him in the 
Earristurg State Hospital, Harristurg, Fennsylvania, without due process 
of law, until] June 4, 1965, during which period his wife posing as @ 
widow, or ty reason of his absence, made conveyances to her daughter to 
gain control of his property and pauperize bin. 

Fre@ I. Simon, Petitioner, interrupted this evil scheme and secured 
@efendant’s '(Respondent*s) release three times from mental institutions 
through various legal proceedings, tut Respordent's economic bondage con— 
timed by reason of a defanlt decree obtained ty fraud, appointing 
Hester E. Beck (his wife) committee and trustee of his estate on May 1; 
1961, by His Horor Judge Thomas M. Anderson. 

The within proceedings (C.£. 2805-63) were then pending tefore 
Judge J. McCarraghy, who first directed that Appellant, Fred I, Simon 


file his petitiox for compensation ard attorneys lien, which was done 


on Decemter'16, 1965(Apx. p-41-53). (n January 11,1966, he granted the 


| 
| 
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| 
"pro se" appearance of Herbert E. Beck to strike appearance of Fred I. 
Simon as his attorney, without prejudice to said Appellant's right to 
establish his attorney's lien for compensation. On June us, 1966, 
Judge Holtzoff entered an order of reference for coupensation or a “quan— 


tum meruit" basis and expenses. 


| 
The order of reference was assigned by the Chief Auditor to James 


B, lynny a Deputy Anditor or his staff. His report concludes that the 
services to Mr. Peck were worthless and “nil.” | 


One can never tell a blessing in disguise. Recently a Senior 


Judge in this court for whor Petitioner has always kad great adriration 
by reason of his integrity , matched only by his greet carpassion, en- 
tered an adverse order against Petitioner on a certain motior which made 
it necessary to secure certain documents fror the court files. A port— 
able copier among other things disclosed a secret ei3iance between 
James B. Iynn, Depwty Anditor, and Kevin F. Charles, attorney for said 
Respondent. It also explained circumstarces that indicated he actually 
prepared the "report" submitted by Mr. Iynn, which is so Rerroeetory and 
shameful, The position of Petitioner Fred I. Simon was that since Ke- 
spondent Herbert Eli Beck was adjudicated incompetent only in the District 
of Columbia and never in the State of Maryland and never in the State 


of Pennsylvania, that by reason of the ruling of the Maryland Court of 


Appeals in the case of Beck v. Beck 203 A. 2d 90C, 236 Ma. 261, coupled 
with the fact that he was fully restored to legal status through Peti- 
tioner's efforts, that he needed no Guardian ad litem, that he needed no 
committee and was entitled to the return of his Popens The position 
of both Mr. Lynn and Respondent's attorney Kevin P. Charles was to the 


contrary. From Petitioner's standpoint it would appear that there: iss 
conflict of interest. | 
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ARGUMENT 

By way of argument Petitioner by reference makes the motion for 
summary reversal and the authorities therein cited a part hereof. 

It was the duty of James B. Iymn, Depty Auditor, to disqualify 


himself by reasox of bias and prejudice which deprived Appellants of a 


fair trial. 
Chapter 28, section 144 of U.S.C., on bias or prejudice of a judge 


states: 


“Whenever a party to any proceeding in a district court 
makes and files a timely and sufficient affidavit that 
the judge tefore wrom the matter is pending bas personal 
Dias or prejudice either against him or in favor of any 
adverse part, suck judge shall proceed no further therein, 
tut another judge shall be assigned to hear such proceed— 
ings. 

The affidavit shall state the facts and the reasons for 
the telief that bias or prejudice exists, and shall be 
filed not less than ten days before the beginning of the 
term at which the proceeding is to te heard, or good cause 
ghall be shom for failure to file it within such time. 

A party may file only one suck affidavit in any case. It 
shall be accompanied by a certificate of counsel stating 
that it is made in good faith.” 


Mitchel] v. U.S, 126 F. 2a 550, 552 (1942), cert. denied, 316 U.S. 


6TT> rehearing denied, 324 U.S. 887, states: 


"The purpose of this section relating to trial judge's 
disqualification because of personal bias or prejudice 
is to secure for all litigants a fair and impartial 
trial before a tribunal completely divested of any per- 
conal bias and it is the duty of ali courts to scrvpu- 
lously adhere to such admonition and to guard against 
any appearance of personal bias.” 


All the foregoing was meticulously complied with ty Appellant Fe— 


titioner. 


In contrast the record shows as follows: 


On September 26, 1968, Mr. Lynn refused to disqualify hinself 
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but passed judgment on his own prejudice and denied Petitioner and his 
attorney the right to present thir matter to tke court for consi‘era- 
tion (Apx. p.106). ‘Instead, by a preplanned arrangenent, althogh Peti- 
tioner was ill, he was compelled to testify as a witness ‘for Respondent 
(Apx. p. ) Mr. James B. lynn, Depaty Auditor's report fron the stand- 
point of Petitioner and anyone else who knows his vackgreand consiiers 
the same one of the most vicious and libelous attack that amgyone unéer 
any circumstances shouli use to degrade a member of the Bar. 


The order entered sy His Honor Judge Joseph C. McSarraghy on Jan— 


vary 11, 1966, is entirely missing fron the Anditor's report and the 


- | 
method of underscoring certain sentences in ordar to have it relate 


back two years prior makes the whole thing a mockery. 


As Brawn, The Order of Reference Defined Narrow Limits. 
As Erercised, the Anthority of the Auditor Exceeded_the 
Boundaries Thus Depicted to a Glaring Degree. 


It is a generally recognized rule that the referee is limited to 
the authority graited him in the order of reference which summoned hin 


to begin with. Such a rule is clearly held in Carnegie v. Carnegie, 


83 N.YeS. 2a $32(1943). The propositior is clearly laid out in 
Korobkin v. Chalek, 178 N.Y.S. 23a 235 (1958) 


"The order of reference necessarily doth prescribes and 
limits the anthority and function of the referee. If 
he purports to determine matters not referred to him by 
the order of reference, he acts beyond and in excess 

of bis jurisdiction." | 


The authority derived from an order of reference cannot ibe extended, 
| 
Cohn v. Cinman, 230 N.B. 2a (I11. App. 1967). i 
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Examples presented to show how prejudicial and inaccurate Mr. 
lind's report is are as follows: 

DEPUTY AUDITOR JAMES B. LYNN RELIED ON 
TELEPHONE INFORMATION FROM ANVERSS OP- 
PONENTS TO PREPARE HIS "REPORT" 

When it suited Mr. James B. Iynn's purpose; he.did not hesitate 
to disclose some cooperation between Mr. Kevin Charles, attoraey for 
Respondent Herbert B. Beck and the attorneys fx Hester E. Beck, the 
latter's wife. At the hearing of September 27; 1968 - —- 

(MR. CHARLES) ... I was going. to ask the Court if I might have its 
indulgence to make a telephone call to J. Hodge Smith with respect to 
two items Mr. Beck bas raised this morning and I believe I can find out 
some information with respect to the others. 

(MR. LYEN) All right. Fine - we will take a five miuute break. 

(MR. CHARLES) I am informed that by J. Hodge Smith the attorney 
for Hester E. Beck, that with respect to file J, Mrs. Beck voluntarily 
@ismissed the divorce proceedings. With respect to File K designated 
Appeal 265, this is an appeal that grows from two orders entered in the 
trusteeship, equity 24144. The result of this appeal was that the Court 
of Appeals reversed the appointment of Mrs. Beck as the trustee for the 
person of Herbert Eli Beck, and reversed for the proceedings the appoint— 
ment of Mrs, Beck as the trustee of the estate of Herbert Eli Beck. 


(wR. LYNY) That is the one we have been talking about, the opinion 


as recited, 203 Atlantic 2nd 900 (Apx. p. 224) 


MATERIAL HEARSAY INFORMATION TREATED AS 
VALID EVIDESCE BY DEPUTY AUDITOR JAMES B. LYNN 


A frequent charge and accusation in these proceedings is that Pe- 


titioner Simon was discharged in June, 1965, by reason of a letter served 


| 
| 
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upon him (or his wife) by Catherine R, Crist, sister of Hester EB. Beck. 
This was always denied, especially when it was shown that ur. Simon» 
prior to serious surgery prepared and filed a brief while he was in 
the hospital August 1965. A further point that was made on behalf of 


Petitioner Fred I. Simon was that Judge Yungdahl appoint | bim in the 


witbin proceedings and no effort was made to remove Petitioner. 


The transcript of evidence on September 27s 1968, is as follows? 


"(MR. CHARLES) Now file numbers L ana U are the result of an order 
entered Equity No. 24144, result of a hearing on August 27, 1965 
when the guardian ad litem brought before the Court) Mir. Beck and 
Mrs. Katherine Crist to testify with respect to the conduct of 
Fred I. Simon that they had personally delivered in June, 1965 

a letter to Mr. Simon dismissing him as the attorney for Herbert 
Eli Beck. | 


(MR. OLENDER) I object to everything Mr. Charles has stated and 
ask that it be stricken as not having been stated as his own per 
sonal knowledge and furthermore, not having been stated under oath, 
and these matters are not matters of pablic record. 


(MR. LYNN) Mr. Olender, with respect to Mr. Charles" statements, 
your objection is going to be overruled. I won't strike it. 
Did you have something else, Mr, Charles?” (Apx. pe 224 
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Contempt Citations Against Petitioner 
Mr, lynn, after three days' hearing charged $2,000) for his services 


and concluded that the services of Petitioner Simon for the past eight 
years were worthless and allowed no expenses. What was the basis for such 


conelusions and how carefully and accurately were those conclusions? Here 


are sone very important and relevant examples: 
The accusation against a practicing lawyer with a impeccable record 
of 10 years as & public accountant and 40 years as 4& metiber of the Bar, a 
half century without a breath of criticism of his legal integritys is a 
serious one. Here Mr. lynn reports (Apx. p.84)"on one occasion in the 


Maryland Court he was cited in contempt for such action." Again “and 
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the issuance of contempt citations against Petitioner by Judge Walter H. 
Moorman of the Montgomery County Cirmit Court for Petitioner's alleged 
failure to produce pursuant to sail court directive" (Apr. p. 73). What 
is the justification and the basis in the record for such serious accu- 
gation? What is the truth? The record shows an Ozder to Show Cause by 


Judge Walter H, Moorman on May 24, 1965, as follows: 


De THE CORCETY COURT FOR MCMEGRGEET COUNTY, MAETLAZD 
‘Sacting oo a Court of Syuity 


amt a 


= Ue Semas, Te CEs @ 1D GET 
Cusrles C. Facteur, Guardian Af Lites for Enctert Eli Bech ta 
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Rockville, Merplead, oo the Tih doy of May, 


Reqs, Gttorecy fee Borbort Blt Beeb, predvae 
bee of Or, Moowsl Bose, Chesteut Ledge 


oxy of 1965, at 10:00 
of tats court for his failure to 
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West Montgomery Avenue, 
ps. o*’elock for the 
| pursaant to onder of the court sated, 
this Ordef be served on 
pay71965- 


Upon the foregoing Pett 
for Veetgenery County, Mery lead, 
CRDERED that Fred Ciere, 


the 0014 Borbort Bt Bead ot the off 


Genttorius, Veet Meetgenery Aveeve, 


3969, o8 4120 pre. o elec for the purpose of undergoing © 
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Thereafter Petitioner filel a Motion to Quaeh Order as follows: 


‘<3 TaN GCABORTT COAT PER WoRpOCEEEY CONNTT, MAETLAED 
Tm 5. OE 


ISEECS FD Geren caaeR 
SERED BOEIL 29, 1965 WOU soviReTTT 
— 21 Be 


Siew couse the dafentent, asbert Bit Deck, ty Food 2. Sam Me ctomey 
end Pood 2. Siamn on bie exw tahalf, and aoves the Court te quash che enter { | 
catered by the Breewsble Waser B. Heammm, April 29, 1965, een the offidets | | 
end petition of J. Bdge Suith, Baq-, ctnerney for the pletarit?, Reseer 8. 
Deck, wrusese ond cammieves, anf for greunte thevefer wucyentiully wayencantet 

Le The affisevit vided Se untrue taplics thet tir. Siam, cus of times 
Unwyere for éefcatent waives ox is cnne way cvnfereeé juriodiorion wyen che 


feck 


Geert ubere cane existed. there chase is we furisiiction tt cammc be em 
Sexved wos thn Court even by egvemmmnt of the partios. bee Wel ievin v- 
Baskin, Carticcert grantef, vith jutguent entered April 7, 1954, efver patie 
(tiem for rebsering wee dented. ‘The qpinten of the Sugvens Court was wepevend 
376 U.S. 203 (1964). Pred I. Seam, octonmy for petitions. 

2. ter, Pred Sinsn daliveved to the dafecéent, Rarbert X1f Bev, che ! 
petition, sffidavit of J. Beige Baith, Boq-, ant the enter entered by He | 
Secor Walser B. Mevweun on Apet3 29, 1963, end ected Mr. Bosh tf bn wove 
tag to ge te Chnsteet Ledge Sex an cusntsation by Br. Umwelt Roce. ws. Bush" 
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elon. % Gm‘t need any move euminction, ‘Wag Gan" they amaze og wise 
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When the matter was first set dowm for hearing, the ty to Quash was 


eo part bevest. he eptaien wes vecetved fron Welver B. Allescanérent, 
aanernay Gcaeral for the State of Pennaylvenia, by Stgar B. Compan, ousting 


missing ai the matter was continued until June 8, 19655 at which time 
the followiag proceedings appear before Juage Moorman on imaeaday; June 8, 
19552 | 

"(Judge Moorman) What is your notion? 


Mr, Simon) The answer to the rule to show cause. 
Judge aay For contempt? 


Juage Moorman) I quashed the motion «+. I went pack to your motioa 
after you called my attention to the fact you had made a motion to 
quaz) eee L_ too}. your word, your statement for it cee 
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(Jaage Moorman) ... there is no order for you to show carse why you 
shouldn't be cited for contempt. That has been quashed,"(Apxr p.296) 


THE STIPULATION BY KEVIN P. CHARLES ALONE 
EXCLUSIVE OF THE OTHER PROOF IN THE RECORD 
SHOWS CLEARLY RESPONDEIT HERBERT 5. BECK 
BOTH AUTHORIZED SUIT AGAINST HIS DAUGHTER 
MILDRED EB. WALKER AND KNEW SSE WAS BEEING SJED 


AQ] orders and proceedings based oa the representation to the court 
that Respondent Herbert B. Beck was not aware of the fact his daughter 
Wildrea B. Walker was being sved and that he did not athorize the same, 


should be reversed. 
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THE CERTIFIED REPORT OF THE EXAMIVATION 
AND VERIFICATION ZY OSCAR M. EXMORE,¢PA 


SHOULD BE SJBSTITUTED FOR THE *INANC 
COMMENTS IN THE REPORT OF DEPITY AUDITOR 


JAUES 3. LYNN (Rec.107 - Apr. 142~159) 


| 
The record shows a meticulous step by step examination and report 
| 


of verification of the report of Deputy Auditor James B. Tynn on the 
financial aspects which he clained were "not susceptible to audit". 
Appellants adopt the C.P.A. Elmore's report in toto and oy reference as 
part of this argument, together with Exhibit A, attached. The analysis 
of Oscar M. Elmore, Certified Public Accountant and outstanding creden— 
tials in private industry and in Government, shows that in all and in 
every respect pertaining to accounting methods and procedures and with re—- 
stect also to the claim of J. Barl and Biith Beck for $8,347.78, the 


veport of the Deputy Auditor James B. lynn was clearly erroneous. 
| 


| 
CONCLUSION 
| 


(a) It is respectfully represented that in the interest of justice, 


this Honorable Court pierce the veil and bring the facts oat in the open, 
+o show petitioner was never held in contempt or removed for cause or in 
any way justified the umvarranted accusations made by the| Deputy Auditor 
J:nes Be lynn and Kevin P. Charles, attorney for Respondent. Of what 
avail is an honorable life of forty years as an attorney a ten years as 
a public accountant (Apr.p.359) without a blemish, if it is so easily pos- 
sible to destroy it with falsehood as the record actually skows. FPeti- 
tioner never was held in contempt and the criticism was nover justified. 
The offer to lay Petitioner's license on the line for the| simple privilege 


of cross-ezaming Mr, Lynn in open court was no mere gesture (Aprepe176-177). 


30 
Qne would assume that what happened here could only happen in a totali- 
tarian state. If Mr. Beck testified on Amgust 17, 1965 before Judge 
Moorman that he was afraid I would quit him as his attorney, that in itself 
should not justify the evil accusations of irregularity - "menial labor" 
etc. It would appear that what he said when he was alone and answered 
those sixty-eight questions to Mr. Futterer (Apx.p. 352 and Apx p.165-169) 
are more apt to be the truth than if he were coached. It would appear 
that his letter "I trusted and believed Mr. Putterer was not an attomey 
and that he was my friend becmse he so I afraid that Mr. Simon now will 


qait me. Who should I trust nos." (Apr p. 352) 


The record shows that the F,B.I., the Attorney General, the Maryland . 


States Attorney were all asked to investigate. Yes, even the Committee 
om Grievences. If Appellant had same apprehension cf the result, would 
he have asked for an investigation? 

(v) It is respectfully concluded that the foregoing record of bla- 
tant bias and prejudice denied Appellants a fair trial and due process of 
law. 

(c) The judgment entered ty His Honor Judge Jom J. Sirica should in 
all respects be reversed. The Anditor should retum the Five Hundred 
Dollars in his possession with interest, costs and charges, and be held 
for the personal harm he has caused. All orders, including the one in 
case No. 1918, which was secured upon representations to the Court that 
Judge Yungdahl had no right to appoint Petitimer as counsel and that 
Respondent Herbert B, Beck had no knowledge that his daughter Mildred B, 
Walker was being sued and given Petitioner authority to do so, should be 


reversed and appropriate judgments entered in favor of Appellants for 
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advances and fees and the attorney's lien sustained in conformi ty with 


+ | 
the Petition of Fred I, Simon compensation and expenses and to estab- 


lish attorney's lien. 


Respectfully submitted, 


Attorney for Appellants 


14900 Old Chapel Road 
Bowie, Maryland 20715 
Telephone: 262-3900 


a 
‘TS TE WITH erates DistRICT COURT 
FOR TER DISTRICT OF CCOLAMBIS 


EUIT BI WEE, ot 2). 
Piaiatiffe 


MCLE 3. WALT, ot al. 
Defendente 


Lares dec 16 19657 
Marry &. tui} 


PETITION OF Yew 1. SDH, mC. aaa 
POR COMPENSATION AK) 70 
— EARL LATO“ 

Your petitioner, Pret I. Sines, etternay for Bertert Ei 
Beck, ane of the plaintiffs barcia, respectfully requeste cappance- 
ties for legal services rendered for the benefit of said Herbert 
Bil Beck, and to eptadlieh bie attomey’s lies for euch legal ser- 
View as fellews. 

2. That be hae rendered legal services and represented 
Servers Hii Beck, a legally cestored perean, at the letters is- 
etance and request for *he past five years, beginning with Septester 
1960, unto the present tise herecf, for which he bas not been com 
penseted. 

2. The.muling by the Court in denying the petition for o 
payehiatrio re-examination of Mr. Beck, empled with the hesring on 
December 1, 1965, resclves the questions raised ty Mr. Beck's wueue) 
ecamaet, This petitioner for cempemestion will alec seest, for the 
recerd, the questioned authority to act, raised by ir. Beck's affi- — 
derit, If he is competent to fire « lasyer, them be ie competent to 
Mire a lamer. The sonumental task of showing the tine spat say 
*imes around the clock during these past five yeare will de retuoe! by 
Felying om the one-third contingmt contract. 2y the sane token, the 
epecious quality of the affidavit ty Mr. Beck will have to de set. 

3. Dearing im mind that in the matter ef compensation fo- 
prefeesional services renderei, the beckgrount end experience of the 
lawyer rendering the eervice is coupled with the complexity of the 
‘waderteking es well as the reasnsbleess of the oomtrect, yar pe 
*itioner suggeste that he hae dem practicing lew since December 7, 
1930) thet after gretuating Northwestern University School of Commerce 


a 
administration, 300 of the leading Chiefs, deing emmamhal naive 
Where American politics were cancerned, cent registered letters to 
the President, to Congress end te the Senate, damanting that your 
petitioner not be permitted to resign. In an offurt of misplaced 
leyalty, aguinst the Governer whe sesained - ty way of cmtrest, of 
emurese, the petition used the agt phrase, “he makes the goed words 
Wat makes the ded cotions,® and then conferred the title of “eleifi" 
wpe petitioner, to de certain of hie reture. Thia, of couree, ie in 
chery emtrest to Rertert Ki deck. 

4. Tour petitioner alleges that the plaiatiff Bertert Mi 
Desk, © legally restered porom, has carrectly stated ia his affi- 
Gerit thet the emntingest cantract betram thee yr-vides an cenpense- 
tien ene-third ef the resevery. There is beth property identified with 
partionlarity end in enannt certain, upon whic there is an sbeclate 
immediate right to recovery and =m atterng’s lien. Thst portion of 
the property that petitioner identifies, at withent the om certain, 
your petitioner elaine am inebente right and an attereq’’s lie. 
The cup of eng ent property te whied petitioner is antitial to mm 
Aneboate right aid etterney’e lien te im the pounsssion or centro) of 
the defendante, Weaver Brothers (the rental agente) Bunks and Loo) 
Ine.» Aldert F. Serrette, and Gotham Investment Corporation, who have 
met an yet sade disclosure ef the eoteal enemte of cash or property 
am their pesoensin. Your petitioner's lien ie eudject to their 
grier lies fer emstrectian, eechmics liens or mertgnge, ant auch 
eqensel fees os Will de awarded them ty rengen of these prosessings. 

5. Gince there te no disgate betwom the plaintiff Berbert 
Ri Dock ant your petitioner Pret I. Sinen thet the contingmt 
oun treet wes fur mo-third of the recovery, your petitioner is @- 
Ctled to and hen a immediate and adoaiute right te recovery ant 
ettemmeys lien in the identified om of 9495,953. Ti, a0 cham =n the 
felleving ochetls, 

OCKESULE OF HED RRCOVERT 


(a) Gf dares minie we 

ver Spring: Mt. (Dever right) 
Mreet 

QR 


PM 


3,806.88 


@34473.00 


Breneton, Tiliaeie, and later receiving on 13 fren Jeme Mervha}} 
Law Sebool, Chieage, Iliincis, be teeme 6 cuntitete fer the sagree 
of Master of Lave ot ivyels Insvoresty) Caseage, Tiiiseies the: be 
thereafter wes wate « easter of ite famity by tens Jobe V, MoCorsiax, 
sew Calef Judge of the Iiitecis Appelidte Court, That in represe— 
tetien of the etesl wintew industry of the Unites States, be 
quocesefully ettadiel the Building “ote of the City of Chicago, in 
Which be wes eppsved vy Valter ¥. Mecifer, ew & Justice of the 
Tilinets Suprane Courts that be origiasted the investigation of eer 
fais Denk scnniaie Levelving mergers of stots act feseral danke, 
Shieh resulted ta oi4 to bank depositors, and sided is correcting ir- 
Fepilaritios, which eas be sorroverated ty the files in the Peters] 
Courtes thet be was qualified as o fiameial expert coveral tines 
during teotineny in the feregving. That be was o casbar of the ctaff 
of tho Resagetistian heart under the aujervision ef the Treesary De 
parteant, and be established « revert éf recoveries in astters isvele 
ing frend perception =, ene of the arene thet be taught to precticing 
lamyere and Judges in the course be centuctet ot Layele University. 
‘That he recovered wenty-taree ailiies écllare for the 
Taitec States Goverment éuring the patiod he served 10 & civilian 
pect ty im Semi, Keresy thet be was appointed Attereay Genera) of 
dmerioun Saace wy the Secretary of the Interior jciatly with the See 
retary ef the Jery, ané was syproved by Presiéent trumac, after « 
peremel omference in canmsection with e protien that the Soverser of 
‘merican Sunce bal, anf time carve es the first Civiliien Attorney 
Genera: of the American Sunes, when President Truman decided that the 
Hevy eboulé reiinquiah cantrci. That upan arrival iz Page Page, it wes 
Giocoveret that thera wns cane canfusion as to the autor of mm re- 
@uired to eet up the goverunet, os ee their various ekille, at 
your petitioner bed effed to his aesigne: Guties that of Secretary of 
Mate, Heat of Camerce, Eeni of the ldgisistre, Rent of the Prisons 
and the Police - anf even Commodore of ‘the Fleet. That during his 
epare tive, ae Secretary cf the affairs of the Saccan Bation, it wes 
Mie duty to contact bearings aneng the netive Cuiefs (of which be was 
‘the heat), and protect them anf the nation from baing axploitet. The 
Veteral Register chery that when be left, as s remlt of change in 


(e) 9902 Vaahington Street 
Alemmnéria, Virginia 
(om eriginal inesse basis) 


(a) 9033 903) Commeie are. 
Silver Sprine, Ma. 


(e) Cotiiise 2953 Setan 85,039.75 
295) Beten 2,800.00 


asciee 

(Aeting Trustee) 
‘Beak of Bethesta 
‘Installment Bote 
‘Benk of Camerce 
Varet Pederal Savings end Lon 
Marylené Betional Bunk 
Piret Bationa] Bunk of Washington 
Mannan & Inches ent Waite Tover Bentala, 2.22043 
Partial Identified Amcunt due Petitioner 

ea Campeneaticn $495.553-72 


Bote: Daring the cmree of these! procestings the criginal 
Teal estate ant business wee damelisbet. Weever Bros. 
are ner handling the inecm> ef the rentala. 


= There te no diegte between your petitioner and plats 
tite Berbtert Hii Beck that the contingent was for eme-third of the 
Teevrery, tut be ie in error tn other respecte of what bas transpired 
@uring the past five yeare, and the trenendous efforte, tine end 
xpemee that were used fer bie benefit, and the circumstances eurranmé- 
fing the came, as well os the-yart that his trether Berl, the latter's 
Wife Blith, end Mis aister Therese played in Ms recovery. It was up 
= Lorvert Beck's esmireness that they would be fairly campmeated 
Chat thay also unde greet cutlaye of mabey, effort and tine, which 
me ee ee EOS 
of the egrewat. 

% Tear petitioner states that be eiffered great ant irre 
parable damage in reprenqating the affaires of Ur. Beck, for which he 
will never be campenented. It ia terribly uafair to present the fol- 
lowing half tmth in o carefully contrived evil effiderit to « profes 
eienal sen whose integrity is bis fortunet 


Beapitad Uarmgh the seahinations af Mie sife, Me deaghter ant J. 
Baage Miva, Beq., Lhe arcostate af Ansiotent States Attorney Sharies 
CG. Fatterer, the salfetyled “wmrt aggetnted qeartian of Lite for 
ee 
equuming ah) Uses tinge cere tree, shmmli the proger preeemare bare 
Yen to dare Left Bectert Ei Desk ta Ue emake pit where de see tree 
perk? te a Lamyer abs ben Yat cumpesston am the pligh* of a eam deset 
Yy trenahery, to Ye pamistel Ly Yetag sqyrived of canpeneation fom 
Kevesstud professiona: services? leo ‘ietia withmt funda te be 
Secerer teprived of relief frum perfity if 20 am offer ao tegres of 
estice and pretertian tw We Lager Demiag Tal Wat cur erica 
wag of Life will prevett® 

2Uaeagd Pot ewer was egpeinte: Martian af Lite for Er, 
Deck 12 Segtandar, LMC, a calertead fap af the great tess of oamente 
qed preut of the services tha: lei ug 20 recewery of proverty om wall 
eo Dealtd for Sactert Ei: deat, are attacdel Yereta, ant dy reference 
ande a part derent, Depuming with Jaly U4, 29ST ares 
amis 
dady T4, ST 


Ped. 4. 5 


2r. (“Aatterec fer Conservater™) 


ite 


i 
i 
if 


april Te 2S 


8.(0) Tour Petitioner further reaperttuziy represes ts, 
thet turing the ovurve of hia iavestigatios of the affaires of sarbert 
Hit Deck, Guring these past five years, be has dem in several cities, 
and in the Staten of Peneqyivania, Maryiast, and the istrict of Cole- 
vies He hes epsien to the Covernere of the Stete of Marylent, md the 
State of Pumaylvasiag asd in due saree wae sesigned the assistance 
of cectain officials for bis assistance. Ue tas dem in sostact witb 
Vederal and Sate officials in various seperitios. Ee wes inaite 


' 


\ 


BOUIRTT A = ? 


cd 


affidavit fur omer’ Judgment dy 
Herbert Hi Deck, at the Court House 
= te edvw aloo that de diel tn etet- 
ing de wes Kept in the dark ao to 
We progrese of Litigation, 


aectiout Oqeral Life Leurance 
Poliaies “vefere it is too te 


aso igwet. 

Letter = Conrevtiaut General Life Ine. Se. 
to Pret ft. Siwen = Rejeotion of lome 

for 87,142.02 without aooperation of 

‘tre. deck. i 


Ratification of Retainer Agreement aad 
Aseignaest ty Rerbert B. Deck 


Bromtei policy loan agreesant aot 
assigarant oa policy 4243735 ty Herbert 
BR. dock. 


Bronte: policy t0en wreeieit a 
assigumest on policy 97334 >y 
Bervert EB. jock. 


Biverce Cane C4231 = Retainer aod 
matnoriaation fer Appeale. 


Sectert B deck affidavit for rmovel 
in Merce case 232. 


Gounestiost Cenecal Life Ines C0. 10” 
Pret T. Sinon = Request for Inieuifi- 
sation Agresse:t to loan a: Pol.@58735 


Comnestiout General Life Ins. Co. 
Letter to Tre’ I. Sino = waiting for 
Warylent Appeals Court opinion decore 
agremient to lom om policy RIN. 


Letter = Pret I. Simm to Crarles 5. 
Rttere:. 


Affitevit of J. Bari Seok ant Biuth deck 
after fesily omfermce o Crarles ¢, 
Pautterer ani tagoaition of Dr. ac. oad 
taxen in Harrisburg, Pews., April Ts 195. 


a 
Marrisbarg State Teopital ten or welve timers although os Dr. Batons 
the Sayerintandent, das Sestifiet, they do not eae have records 
of vieitore. inclutet in the visite were plane te somure the celease 
Coryue. Bowevers efter Br. deck signet 
1 that was 
eecescary, With the epicyeest te 
Deck inte Sykeaville, Warylend, (Springfield 
@ to retain control, tut 


fuse, bes doen atopped by Er. Books 

ty checks were uses for hie 

benef it— De. Baoe, and Dr. Belses Reape end the came physicians that 
sentifies for Br. deck’o Denefit in court, eupplies certificates of 
yeceré in these proceeiings, and are 


eumplicates ty various Jurietictionse I aloo ebould de noted ao © 
matter of resort, that certeis activity in Maryland, affected the 
ection 1n the withia yrocestings, wince one of the defendante re~ 
ie)d a90n the astherity of nis wife Hester B. Bec, oo Committee and 
Tresteo mer the Werylané Aefeslt deares, to delay filing her anewers 
end neo since ested to de diumiesed ap she bas no interest in these 

a tne Maryland Court of Agpeale has eince held in 2% mM. 
3i (203 A.(24) JOO) thas the Cirenit Court for Montgouery Marslend 
neo 00 juriedietion over the poreen of Herbert it Deck, and the order 
eteres appointing Hester %. Beck over the yereon, and the right of 
the quartsen of lites Coaries C. Puttorer investigating these satters, 
nt 10 take Mr. Bock into Springfield State Hoopital for @ jury trial 
to mull end void and of no effect. Nowerer the Taedilities to the 
metical sem testifying in hie pehalf, the spkeep and vatntenance in 
peepitale and murving hones, defore the social eomrity checks eter 
et to cose iny wore o terrific train of tise credit, ant erpmee 


(Apx. pe 41-53) 


” 
Which was aot wet by the wife as ouch oF cammitioe ans trvetes os 
eueh, and 711) mm inte several thousands of dollars tiet in al} 
eed conscience chould be pais. 

8.(>) Tha 2960 nome Tex Returs. The 10 incene tax 
voturs filed by Hester B. Bock, affects the property of 901 Bashing- 
ten Street, Aezendrie, Virginia, where ir. Beck's @eterd stent we 
nese was in eperetion, defere he cont inte the hospital in Septexber 
1960, and his wife and daughter tovk over hie affaires. In thet case, 
without any qualification, the property was abem to be his. & the 
Gestion of ince of the business, petitioner used the figure of 
01,000 per neath for the period of 64 wants, is the ecbedule of re 
covery chown on page 4. Sevever, 1+ cheulé be acted that the incane 
tax officials chow thet ot the oni of the year 195), « partnership 
Foturs wes filed, and then the partnership was dissolved in order to 
Give Mre. Beck Seaial Security paywente. The pertaarahip retuss 
chewed consideredly ever $27,000 eamed closer to £1,500 par santh, 
‘than the 1,000 per month atmittes. Tale ineme will have to be at 
Meted with the present incamd received fren rentals in the office 
Willding, now collected by the defendant Veover Brothers. 

8.(0) Seomections anered Life Inmrence Policies. These 
are the life ingurence pelicice thet are referred to in fir. Beck's 
affidavit. In addition to the exhibits thet fom part of this peti- 
tia, 1t ebould be meted that as to these partionlar policies in ae 
wey are Mr. Beck's financial affairs affected. Mre. deck hed felt 
that be was dead, hat contro] of the policies in her possession and 
bed falsified their value first as sero - then st just over $200.00. 
‘The ingurance company as the exhibits show 414 none of the chings 
that Mr. Beck claims they did, They acted under ciramstances to 
protect their interests, required indemification agreapente ani 
Feappeintmate of the equity - whatever it wes to another trustes. 
Tn any event, the sony was used to daly pay and defray medical bills 
and waintenance, which cambined with the eenqy received fres his 
Wrother J. Bar) Beck, was all be had to live on, until it was possible 
te etep Mr. Dock from evising his mail and eccial security checks. 
Unfortunately, Mr. Herbert Eli Beck wae led te believe that the omaty 
Would pay his Bille, that he should get a cheaper lawyer, ani if he 


Se 


KEMEET ELI BER, ot al. 
Plaintiffs 


C. A, 2009-63 
Lica deoesder 26, 19657 
(Reo. Be. 64) 


ve. 
MXLDEED 3. WALK, ot al. 
Defentmte 


ronrTs 
surrcsr 
yam i. 


Tear Petitioner in farther eappert ef bis verified petition 
for cempencation and to eatedlich an attorney's lien, eulmite the 
fellewing pointe end antheritiens 

1. The record herein. 

2. Beno v- Benlar, 229 Ma. 393, 262A (24 334) 

3. Daiied Biaten % Jasshe 187 7. Sapp. 630 (2960) 

4. Brhidite tendered in cuppert of petition for eanpmnse- 
Aien and attorney's lie. 


I WRREBY CHRTIVT that o true copy of the foregoing wes 
mailed peotage prepaid to Herbert Hii Beck, 1752 Park Reed, 5.0. 
thie 36 day of Decender 1965. 


| 
EXHIBIT A = 3 


pignes tle right yepere, be euilé got apay fren contingent agres- 
wante, these agremaste of ra recovery that were is feree 
with thie petitioner. The setieds ujilised in ottenpting to mullify 
the efferte of bie feniiy 1 tation hewever, were kighly is- 
proper to cay the very least, dnt esucet grest ham and varstion. 
Mtr. Tarbert Hi Beck's interests wns bo better served if instead of 
teying Gdomery, 0 Sos fie dffort wes waterteken to ant the 1itige- 
tan oRia has 00 recently ereteried hin to Me mantes. 

9. It to verpoutfuliy requestes that the reveining écfe- 
deste be authorised to amend tilats asovers heretefere filet, ant make 
ful Giecieemre af the anvuste tue thes either for emetruction or 
eens, and the enmmte éne thas for comeel fees, Wy reasen of the 
prevent Litigation, ant upee d4ing oo te declare the curylne reste or 
other inewe, in exter that the clais fer your potitionar’s ettemay‘s 
fees and Lies om be liguidstet. 

WEERBPORE, the pramints emmciéeret, Petitioner prays thet 
this Besereble Caurt grest fF Petitioner eampenestion in the ancunt 
f 86950553-Tip with expenses arges ant on attemay‘e lie for 
the eame entil the avout is ' es oct forth cheve. 

(a) ter appropriate eréere, thet wil) make it possible 
for enthority of these belting funds or property dalenging to Rerbert 
i Dock, either an unter the dasignstion of Camtitten, trestes, or 
q@martion of Liter, or in xy other mammer to pay your petitioner ant 
only the cums 1a Liguitation df kis foe ae prope for ant denignes 
of 40 this petitia. 

Pret i. ine, Ptitiaa 
‘Ten Ten Verwent Sve. 3.3. 


Caskingten, 3.C. 25005 
i Beventive 3-7660 


1, Pred I. Sines, beriiy eurtify thet I bee rest the fore- 
ering Petition, fully unieretahd the case, ant herely eubearibe ant 


qwear to the cntants tharest.| 


ret I, Sinan, daing first nly evorn uyes cath, depenes 
end ctaten that be te © meander ef the Dar, daly aimitted ant prectio- 
Ang in the Matrict of -Coluntde jm the Mate of Merylands that the 
ecttere and things bercin ctated| in exypert of Mie petitien for cum 
pensation fer his profesional oprvices under o eantingent ene-thire 
ewatrect are trae in cubstance api in fact, except these things = 
infumation ant belief, and an to theve things he Velioves then to 
Wo trmey that be wakes this effifevit ia saypert of Mis petition for 
eupensation in the epost of $495,553-T1, plus expenses, in eenfomity 
WAWh the agroment daly entered with Herbert Mi Deck, one ef the 


21020 Verment Svemse, 5.U. 


See D.C. 20005 


| 
| 
Matrict of Colwbis | 
oo i 
Washington, D.C. | 
Dudecrided aad qworn 14 before me = Notary Rublio by the 

eaid Fred I. Simon, peroonally Mnom to me, this 6. day of 

December, 4D.» 2965. | 


LoL Noise kK. Denture 


Botary Public 


| 
| 

(4px. p. 41-53) 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,112 


HERBERT E. BECK, et al., 
| : 
Appellants, 


ve 
MILDRED B. WALKER, et al., 
Appellees. 


JAN 111971 Serer FOR THE APPELLEES ~ 
| 
| | 
Of Counsel: Kevin P. Charles 
HOGAN & HARTSON 815:Connecticut Ave., N.W. 
"815 Connecticut Ave. N.W. _ Washington, D.C. 20006 
‘Washington, D.C. 20006 Attorney for Appellees 


(i) 
TABLE OF CONTENTS 


QUESTIONS PRESENTED 
STATEMENT OF FACTS 
ARGUMENT: 


L. The Deputy Auditor Correctly Refused To Disqualify 
Himself for Alleged Bias and Prejudice as Claimed by 
Appellant Because Appellant’s Motion for Disqualifica- 
tion Was Not Timely Filed, Did Not Allege Specific 
Facts, and Did Not Show True Personal Bias, But 
Rather Set Forth Only Mere Conclusions and 
Generalities 

. The District Court Correctly Adopted the Report 
of the Deputy Auditor which Recommended that 
Appellant’s Claim for Compensation be See 
Without Prejudice Because - ~ - - - 


A. The scope of Appellant’s services to be con- 
sidered is limited to services rendered in the 
District Court 


. Appellant never made available to Appellee 
a 1% million dollar fund on which he bases 
his claim for $495,553.71 in one-third 
contingency fees 

. In this case Appellant has indulged in useless 
and unsuccessful litigation, allegedly on behalf 
of Appellee, and is not entitled to recover 
$59,100.00 as compensation on the basis of 
quantum meruit 


. Appellant is without prejudice to present his 
claims or compensation before the proper 
Maryland Courts 


. Appellant’s Conduct During the Course of this 
Case Has a Direct Bearing on the Judgment 
Under Appeal 


A. Appellant's deliberate defiance to District 
Court orders resulted in the case below 
being dismissed with prejudice 


(ii) 


B. Appellant's ad hominum attacks have finally resulted in 
impugning the professional and personal integrity of the 
Deputy Auditor of the United States District Court, and 
consequently the dignity, standing and reputation of 
the Auditor of the United States District Court 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,112 


HERBERT E. BECK, et al., 
Appellants, 
Vv. 
MILDRED B. WALKER, et al., 
Appellees. 


BRIEF FOR THE APPELLEES 


QUESTIONS PRESENTED 


1. Was the Deputy Auditor correct in refusing to disqua- 
lify himself for bias and prejudice? 

2. Was the District Court correct in adopting the Report | 
of the Deputy Auditor which recommended that Appellant’s 
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claim for compensation in the amount of $495,553.71, and 
his alternative claim of $59,100.00, be denied, and reason- 
able compensation for services rendered should be $1,000.00? 


3. Does Appellant’s conduct, including his defiance of 
judicial orders and his ad hominum attacks which charac- 
terize his brief and have characterized his role throughout 
this litigation, have a direct bearing on the judgment under 
appeal as that judgment essentially evaluates all of the intan- 
gibles which must be considered when attorney’s fees are 
determined? 


STATEMENT OF FACTS 


Such statements of the facts as Appellant relies on appears 
in his Statement of the Facts and his Argument. Since they 
are thus not, in the view of Appellee, coordinated nor fairly 
stated, Appellee deems it necessary to state very briefly the 
essential parts of the story presented by the evidence pursu- 
ant to the provision of Rule 28(b) of the Federal Rules of 


Appellate Procedure. 


On September 28, 1960, Appellee, Herbert Eli Beck, was 
declared of unsound mind in the District Court in Mental 
Health No. 1642-60. Appellant, Fred I. Simon, Esq., had 
been appointed guardian ad litem to represent the Appel- 
lant in the commitment proceedings. Prior to the Court’s 
decree, the Appellant had filed his guardian ad litem report 
in which he concurred with the recommendations of the 
Commission of Mental Health, namely that Appellee be 
adjudged of unsound mind (A.A., pp. 67, 194, Transcript 
pp. 21, 22, September 26, 1968). 


In that case, Mental Health No. 1642-60, no action to 
appoint a committee of Appellee’s estate was ever taken. 
In Equity No. 24,144 in the Circuit Court for Montgomery 
County, Maryland, on petition of Appellee’s wife, the peti- 
tioner Hester Beck was appointed Committee-Trustee of 
his estate by decree of May 1, 1961. On the appeal of that 
case, the Court of Appeals of Maryland specifically pointed 
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out that the decree was binding and was to remain binding 

until set aside. Beck v. Beck, 236 Md. 261, 230 A.2d 900 

(1964). Therefore, the estate of Appellee is presently being 
administered by the Maryland Courts. 


Meanwhile, Appellee was a patient at Harrisburg State 
Hospital in Pennsylvania from February 8, 1961, until 
August 22, 1963, with the exception of an interval during 
which he was in the custody of his sister who resided near- 
by. In approximately January, 1963, Appellant’s services 
were sought by Appellee and were subsequently broadened 
in great part by the other plaintiffs to this case, J. Earl 
Beck and Edith Beck, Appellee’s brother and sister-in-law. 
It is they (and not the Appellee) who the record clearly 
discloses were the parties for the most part influencing the 
actions taken by Appellant (A.A., pp. 69-70). 


Subsequently, a petition for restoration was filed on 
behalf of Appellee on September 6, 1963 in the District 
Court in Mental Health No. 1642-60. Thereafter by decree 
of October 24, 1963, Appellee was restored to his former 
legal status as a person of sound mind. Following Appel 
lee’s restoration in the District of Columbia, unsuccessful 
attempts were made by Appellant in the Maryland Court 
to dissolve the Committee-Trusteeship (A.A., p. 70). Fail- 
ing in his attempts to overturn the Maryland proceedings, 
Mr. Simon, on November 20, 1963, filed the instant civil ac- 
tion allegedly on behalf of Appellee. However, both prior 
and subsequent to the filing of the instant civil action, Appel- 
lant was engaged in continuing litigation in the Circuit Court 
of Montgomery County in Equity No. 24,144, the Commit- 
tee-Trustee case; in Equity No. 20,331, a divorce action; and 
’ in Law No. 10,943, an action to produce Appellee (both of 
these latter cases were dismissed); and also in the Maryland 
Court of Appeals (see Appeal Nos. 260, 378 and 444) until 
his dismissal in those proceedings by Appellee in June of 
1965 (A.A., p. 71). 


The guardian ad litem in these Maryland proceedings, 
Charles C. Futterer, filed a petition to request the psychi- 
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atric examination of Appellee. An order was entered in the 
Circuit Court of Montgomery County directing that Appel- 
lee be examined by Dr. Manual Ross, at Chestnut Lodge 
Sanatorium. We know from subsequent events, and testi- 
mony given to the Deputy Auditor of the District Court, 
that Appellant purposely concealed Appellee (A.A., p. 252, 
Transcript 142, September 27, 1968). and defied the order 
of the Circuit Court of Montgomery County. Proceedings 
were thereafter instituted in that court for the removal of 
Appellant as attorney, a hearing on the question was held 
on August 17, 1965, and his appearance was then struck 
on September 29, 1965 (A.A., p. 333). 


In this proceeding Appellant, supposedly acting as an 
attorney of the District Court, also deliberately ignored the 
order of Judge Sirica that the deposition of Appellee be 
taken on March 17, 1964. Appellant explained this extra- 
ordinary conduct by stating that he had a doctor’s advice 
from Dr. Arthur Huse not to permit the taking of the 
deposition. LAppellee-s—Appendix)_ In response to the 
Deputy Auditor’s question as to whether he advised Judge 
Sirica of this medical opinion, he vaguely responded that 
he did not at that time (A.A., pp. 199-200, Transcript pp. 
63-69, September 26, 1968). However, in a pleading filed 
in this cause by Appellant on February 26, 1964, and 
entitled ‘Memorandum to the Court,” the fact of this advice 
was brought before the court-(Appetiee’*sAppendbs. The 
advice of Dr. Huse was specifically set forth in that mem- 
orandum and before Judge Sirica for consideration. None- 
theless, on the following day, February 27, 1964, Judge 
Sirica, after considering the memorandum, ordered that 
Appellee’s deposition be taken on March 17, 1964. 


Mr. Simon did not inform Appellee of Judge Sirica’s order 
(A.A., p. 254, Transcript p. 148, September 27, 1968). 
Appellant explains this extraordinary failure by stating 
that he thought it was his duty to protect his client and 
did so by simply ignoring the order of the Court (A.A., pp. 
199-200, Transcript, pp. 63-67, September 26, 1968); this 
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case was thereafter properly dismissed with prejudice by the 
Court below under Rule 37(d) because Appellant did not 
produce Appellee, which dismissal was entered on October 
12, 1965. On October 15, 1965, Appellee filed a motion 
to have Appellant removed as his attorney, which motion 
was then granted (A.A., pp. 29-30). Thereupon Appellant 
filed a petition on December 16, 1965 for compensation in 
excess of $495,000 for services rendered to Appellee or, in 
the alternative, for compensation of $59,100 on the basis 
of quantum meruit (A.A., pp. 41-51). 


The matter of Appellant’s compensation was referred to 
the Auditor’s office pursuant to an Order of Reference 
entered by the District Court on June 16, 1966 (AA., p. 
55). Upon receipt of the Order of Reference, the Deputy 
Auditor, James B. Lynn, held a meeting of Counsel on 
December 6, 1966 (A.A., pp. 182-186). At this meeting 
Appellant was directed to file a statement of services with 
the Deputy Auditor pursuant to Local Court Rule 16, which 
after an additional extension of time was filed on March 15, 
1967. Thereafter, responsive pleadings were filed on behalf 


of Appellee on July 3, 1967. On June 14, 1968, the Deputy 
Auditor entered an order directing both the Appellant and 

Appellee to file indemnities and Appellant to file an account 
concerning certain insurance loan proceeds belonging to the 
Appellee (A.A., pp. 64-65). 


On June 27, 1968, Appellant filed his account of insur- 
ance proceeds and on July 30, 1968, the matter was sched- 
uled by the Deputy Auditor for hearing on September 10, 
1968. On September 6, 1968, the Deputy Auditor received 
from Mr. Simon a letter requesting a continuance of the 
hearing on the basis that September 10th was a major elec- 
tion day in Maryland and further requesting the Deputy 
Auditor to disqualify himself on the basis of prejudice. In 
response to this letter the hearing was continued for a period 
of approximately two weeks to September 26th. On Sep- 
tember 25th, one day prior to the scheduled hearing, Appel- 
lant filed a motion requesting the Deputy Auditor to dis- 
qualify himself as Special Master together with an affidavit 
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of prejudice (A.A., pp. 125-126). At the commencement 
of the hearing on September 26th, after full consideration 
of the motion to disqualify and the affidavit of prejudice, 
the Deputy Auditor found the motion not timely filed and 
insufficient on its face and refused to disqualify himself (A. 
A., p. 187, Transcript, pp. 3, 4). 


The hearing itself required three full days (September 26, 
27, 30, 1968) during which the Deputy Auditor heard much 
testimony and received a great deal of documentary evidence 
(A.A., pp. 187-280). After a full argument, both oral and 
written, the case was taken under advisement. On June 25, 
1969, the Deputy Auditor submitted his recommendations 
to the District Court (A.A., pp. 64-89). The Deputy Audi- 
tor found, among other things, that reasonable compensation 
to Appellant for services rendered should be $1,000.00 and 
be limited to those services rendered in the Mental Health 
proceeding 1642-60. He also found that Appellant received 
Appellee’s Social Security benefits (from approximately 
January, 1964 through June, 1965), plus loan proceeds 
from two life insurance policies owned by Appellee with 
the Connecticut General Life Insurance Company (A.A.., p. 
86). Notwithstanding the fact that the policies were in the 
physical custody of the beneficiary, Hester E. Beck, Mr. 
Simon filed to change the designated beneficiary on these 
policies to himself and Appellant’s brother. His attempt to 
cash the policies was rejected by the insurance company; 
but he did receive the cash loan value on the policies in the 
amount of $7,016.00. The Deputy Auditor found that 
Appellant had by no means furnished all of the information 
necessary to verify his contention that the proceeds from 
these policies and social security benefits were expended for 
the benefit of the Appellee (A.A., pp. 86-87). 


Upon consideration of the report and of objections there- 
to filed by Appellant, and upon oral argument, the Court 
ordered on December 11, 1969, that the objections be over- 
ruled and that the Deputy Auditor’s findings be adopted as 
the finding of the Court (A.A.. p. 335). The Court further 
ordered that a $500.00 judgment be entered in favor of the 


7 


Auditor against Appellant for the balance due upon the 
Auditor’s fee; and that a $6,016.00 judgment be entered in 
favor of Appellee against Appellant which represents the 
balance of insurance proceeds for which the Appellant has 
failed to account. It is from this order adopting the Deputy 
Auditor’s report that Appellant takes this appeal. 


ARGUMENT 


I. THE DEPUTY AUDITOR CORRECTLY REFUSED TO 
DISQUALIFY HIMSELF FOR ALLEGED BIAS AND 
PREJUDICE AS CLAIMED BY APPELLANT BECAUSE 
APPELLANT'S MOTION FOR DISQUALIFICATION WAS 
NOT TIMELY FILED, DID NOT ALLEGE SPECIFIC 
FACTS, AND DID NOT SHOW TRUE PERSONAL BIAS, 
BUT RATHER SET FORTH ONLY MERE CONCLU- 
SIONS AND GENERALITIES. 


28 U.S.C.A. $144, which deals with disqualification of a 
federal judge is mandatory and automatic, requiring a timely 
and sufficient affidavit alleging his personal bial or prejudice: 


“Whenever a party to any proceeding in a district 
court makes and files a timely and sufficient affi- 
davit that the judge before whom the matter is 
pending has personal bias or prejudice either against 
him or in favor of any adverse party, such judge shall 
proceed no further therein but another judge shall 
be assigned to hear such proceedings. 


The affidavit shall state the facts and the reasons for 
the belief that bias or prejudice exists, and shall be 
filed not less than ten days before the beginning of 
the term at which the proceeding is to be heard, or 
good cause shall be shown for failure to file it with- 
in such time. A party may file only one such affi- 
davit in any case. It shall be accompanied by a cer- 
tificate of counsel stating that it is made in good 
faith.” 28 U.S.C.A. $144. 


Because the provision is both mandatory and automatic, 
statutory standards and safeguards against the misuse of the 
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statute are necessarily stringent and must be strictly enforced: 
the motion and affidavit musr be timely filed, show true 
personal bias, and must allege specific facts and not mere 
conclusions or generalities. Brotherhood of Locomotive 
Firemen and Enginemen v. Bangor & A.R. Co., 127 US. 
App. D.C. 23, 380 F.2d 570 (1967), cert. denied 389 US. 


2497 


327. 


Appellant’s motion and affidavit were filed on Septem- 
ber 25. 1968, only one day prior to the scheduled hearing 
which had already been continued for two weeks at Appel- 
lant’s request (A.A., pp. 125-126). However, 28 U.S.C.A. 
$144 insists that the affidavit “shall be filed not less than 
ten days before the beginning of the term at which the pro- 
ceeding is to be heard.” The Deputy Auditor had been 
assigned to hear this matter more than two years previous 
to Appellant’s eleventh-hour motion to disqualify: during 
this two-year period numerous documents, such as state- 
ment of services, indemnities and accounts concerning insur- 
ance loan proceeds, were filed by Appellant; during these 
two years Appellant on several occasions requested and 
received extensions of time from the Deputy Auditor (A.A. 
p. 187, Transcript pp. 3, 4, September 26, 1968). For all 
these reasons, Appellant’s affidavit of bias and prejudice was 
not filed in compliance with the time provision of 28 U.S. 
C.A. $144, and the Deputy Auditor correctly refused to 
disqualify himself. 


Furthermore, Appellant’s motion to disqualify the Deputy 
Auditor was rightfully denied due to its lack of legal suffi- 
ciency. This Court, in attempting to curb the misuse of 28 
U.S.C.A. $144, has held that an affidavit of prejudice must 
be strictly construed, show true personal bias, and must 
allege specific facts and not mere conclusions or generalities. 
Brotherhood of Locomotive Firemen and Enginemen vy. 
Bangor & A.R. Co., supra. The affidavit must set forth 
identifying facts of time, place, persons, occasion and cir- 
cumstances with at least that degree of particularity one 
would expect to find in a bill of particulars. Such a require- 
ment remeves the affiant’s statements from the irresponsi- 
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bility of unsupported opinion and thus affords protection 
against the possibility of abuse of the statute. United States 
vy. Hanrahan, 248 F. Supp. 471 (D.C.D.C. 1965). Appellant 
specifies no such facts in his letter of September 5, 1968 to 
the Auditor and Deputy Auditor, which subsequently he 
allegedly incorporated by reference in the affidavit of pre- 
judice filed on September 25, 1968, one day before the 
hearing. His reasons why the Deputy Auditor should dis- 
qualify himself are worth quoting: 


... 1 am thoroughly convinced that either because 
of some impression that Mr. Lynn received through 
his informal conversations with both sides of this 
controversy or for some other reason unknown to 
me, I feel that he is strongly prejudiced against me 
and cannot give me a fair hearing. This I know at 
first impression and reaction from some of his own 
comments. J do not believe he is sympathetic with 
the magnitude of my task and that he himself in 
certain respects can and probably will make my 
accomplishments sterile . . . 


... Mr. Lynn, I am certain, would not agree that 
prejudice exists. But by training and instinct I feel 
and know that it does. All my life I have been 
informed by the courts and others that I have some 
sort of uncanny instinct in investigations. That 
type of perception is frequently intangible, but the 
combination of experience and “hunch” has fre- 
quently led me to the correct ultimate result because 
of the confidence it has instilled. The reverse is also 
true.... 


. . . Perhaps you will not be impressed and think I’m 
just grabbing at straws, but I feel it would not be 
fair to me for a hearing before Mr. Lynn under these 
conditions (A.A., pp. 123-125, emphasis supplied). 


“Hunch” and “some sort of uncanny instinct” are mere gen- 
eralizations and conclusions of opinion, and in the absence 
of specific facts, do not meet the requirement of legal suffi- 
ciency. Where an affidavit to disqualify is filed, the question 
must be whether it asserts facts from which a reasonable 
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man might fairly infer that the alleged personal bias or 
prejudice actually exists. See Hurd v. Letts, 80 U.S. App. 
D.C. 233, 152 F.2d 121 (1945). The Deputy Auditor cor- 
rectly refused to disqualify himself and, moreover, had a 
duty to remain in the case in view of the gross insufficiency 
of Appellant’s affidavit. Eisler v. United States, 83 U.S. 
App. D.C. 315, 170 F.2d 273 (1948), cert. dismissed 338 
US. 883. United States v. Hanrahan, supra. 


I THE DISTRICT COURT CORRECTLY ADOPTED 
THE REPORT OF THE DEPUTY AUDITOR WHICH 
RECOMMENDED THAT APPELLANT'S CLAIM 
FOR COMPENSATION BE DISMISSED WITHOUT 
PREJUDICE BECAUSE: 


. The scope of Appellant’s services to be con- 
sidered is limited to services rendered in the 
District Court. 

. Appellant never made available to Appellee 
a 1% million dollar fund on which he bases 
his claim for $495,553.71 in one-third con- 
tingency fees. 

. In this case Appellant has indulged in useless 
and unsuccessful litigation, allegedly on behalf 
of Appellee, and is not entitled to recover 
$59,100.00 as compensation on the basis of 
quantum meruit. 

. Appellant is without prejudice to present his 
chims for compensation before the proper 
Maryland Courts. 


Appellant, in his claim for compensation in excess of 
$495,000.00, attempted to claim compensation for all serv- 
ices rendered in Maryland and District of Columbia pro- 
ceedings. But the Report of the Deputy Auditor makes 
reference to the order of the District Court of January 11, 
1966, wherein the Appellee’s motion to strike the appear- 
ance of the Appellant as attorney was granted without 
prejudice, however, “to such rights to compensation for 
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services rendered as Fred I. Simon, Esquire, may be entitled 
. . 2” (emphasis added) and the District Court’s order of 
June 16, 1966, which reads in part, as follows: 


* _. to determine the compensation on a quantum 
meruit basis, due to Fred I. Simon, Esq. for services 
and expenses rendered to Herbert Eli Beck, one of 
the plaintiffs herein.” (emphasis added) (A.A., p. 72). 


As the Deputy Auditor pointed out, these orders in no way 
recommend any consideration of compensation to which the 
Appellant may be entitled for services other than those serv- 
ices rendered in the District Court. This is not a separate 
civil action filed by an attorney seeking compensation for 
services rendered to a client; rather this plea for compensa- 
tion arises as a result of Appellant’s dismissal by Appellee 
in Beck v. Walker and the dismissal of the complaint with 
prejudice in this case. The record clearly discloses that the 
District Court, in granting the Appellee’s motion to strike 
Appellant as his attorney of record in this case, has done 
so without prejudice to the Appellant’s right to claim com- 
pensation to which he may be entitled for services rendered 


in this case (A.A., pp. 72-73). 


Appellant alleges that he made available to the Appellee, 
through his services, a fund of approximately $1,500,000. 
On the contrary, the record before the Deputy Auditor dis- 
closed the total assets of the Appellee to consist of no 
more than those under the supervision and control of the 
Montgomery County Circuit Court in Equity No. 24,144 in 
the approximate amount of $42,000. These assets were 
found to have been consistently under that Court’s con- 
trol since approximately May, 1961. And yet, Appellant 
argues that he is entitled to $495,553.71 in fees on a 
one-third contingency contract basis (See A.A.. p. 353), or 
$59,100 on a quantum meruit basis, based on a fictional 1% 
million dollar fund which Appellant allegedly “made avail- 
able” to Appellee. From an exhaustive review of the files 
and records, the Deputy Auditor found that the Appellant 
neither created nor made available to the Appellee any per- 
sonal property. real estate or fund of any value as a result 
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of his services in the District Court (A.A., pp. 74-77). In 
cases such as this, tried without a jury, the reviewing court 
will consider the evidence most favorably to the prevailing 
party below, where the Appellant is attempting to disturb 
the findings below on the alleged ground that they are 
“clearly erroneous,” Key yv. Polk, 61 App. D.C. 382 (1933). 


The Maryland courts, of course, have inherent power to 
review attomeys’ fees in equity and have established a pro- 
cedure by which attorneys’ fees shall be determined. Never- 
theless, Appellant’s petition attempts to evade the require- 
ments of the Maryland law which would expose questionable 
conduct and has attempted to have the District Court deter- 
mine the value of the questionable services rendered by him 
in the Maryland proceedings. But of more important con- 
sideration is the fact that Hester E. Beck, the fiduciary 
responsible for all of the assets of the estate of the Appel- 
lee, and a fiduciary under the jurisdiction of the Maryland 
Court who would be required to defend against such claims, 
is not a party to the proceedings pending in the United States 
District Court for the District of Columbia. 

Instead of pursuing the clear legal remedies provided by 
Maryland, Appellant instead filed useless litigation in the 
District of Columbia. All of the questions specifically men- 
tioned in the opinion of Beck v. Beck, supra, and referred 
to by reference to the Circuit Court’s order of August 9, 
1963, in which the Court listed a “number of pleadings 
filed by Appellant’s counsel in which attacks are made on 
the validity of the decree of May 1, 1961, and actions taken 
with respect to the Appellant’s property by the trustee 
under that decree” were matters brought to the attention 
of the Maryland Court before this suit in the District of 
Columbia was filed on November 20, 1963. Nonetheless, 
Appellant filed protracted, useless litigation in the District 
of Columbia. 

The Appellant filed suit in the U.S. District Court but 
did not name Hester E. Beck, the then trustee of the estate 
of Herbert E. Beck. The assets which Appellant attempted 
to impress with a trust were on deposit to the account of 
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the Trustee in various D.C. financial institutions who were 
named defendants. Prior to filing suit in D.C. he had filed 
actions in Maryland which he could have prosecuted if he 
chose to do so. Instead he attempted to outflank the Mary- 
land courts, and work a direct confrontation with the trustee, 
and for that matter the Maryland court appointed Guardians. 


But the law has developed doctrines of necessity which 
prevent such forum shopping regardless of even well founded 
motives. One such doctrine is the doctrine of “priority.” 

The doctrine of priority has been consistently applied in 


the District of Columbia. In Frazier v. Frazier, 61 App. 
D.C. 279, 61 F.2d 920 (1933), the court stated: 


“It is a doctrine of law too long established to require 
a citation of authorities, that where a court has jur- 
isdiction, it has a right to decide every question 
which occurs in the cause, and whether its decision 
be correct or otherwise, its judgment, till reversed, 
is regarded as binding in every other court; and, that, 
where the jurisdiction of a court, and the right of a 


plaintiff to prosecute his suit in it, have once 
attached, the right cannot be arrested or taken away 
by proceedings in another court.” 61 U.S. App. 
DC., at 281. 


This Court applied the same doctrine in Kenney v. Kenney, 
114 U.S. App. D.C. 263, 314 F.2d 268 (1963), regarding 
the question of the administration of a trust being admin- 
istered under the jurisdiction of the courts of California, 
and Boone vy. Wachovia Bank & Trust Co., 82 U.S. App. 
D.C. 317, 163 F.2d 809 (1947). 


Boone is particularly applicable to this case. Boone was 
appointed a testamentary trustee of a trust under the will 
of Frances M. Lightner by the Superior Court of Polk 
County, North Carolina. In 1942 the beneficiaries of the 
trust filed a complaint against the trustee seeking his 
removal. Boone left North Carolina in 1940, moved to the 
District of Columbia, and took the trust assets with him. 
He was not personally served in the removal suit in North 
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Carolina, having been proceeded against by publication; he 
was removed and Wachovia Bank & Trust Company was 
appointed his successor. Wachovia as Trustee sued Boone 
in the District of Columbia to recover all assets, and to 
obtain an accounting. Boone pleaded that he had not been 
served in the removal proceedings and had not appeared in 
that case. The action was referred to the United States 
District Court’s Auditor. The Auditor’s report disallowed 
commissions claimed by Boone, without prejudice to his 
right to claim them in the North Carolina Court. Our Court 
of Appeals considered this case and held that the Superior 
Court of Polk County, North Carolina, being a court of 
equity, had the inherent power to establish and supervise 
trusts. It further held that such power is not dependent on 
statutory authority nor upon a direction of the instrument 
of trust, and is as broad and comprehensive as the exigen- 
cies of any case may require. Consequently, the Court held, 
the Superior Court had the basic right to deal with such a 
situation. Finally, the Court held “that it was also proper 
for the court to refuse to pass on the question of commis- 
sions, as that is an administrative problem for the North 
Carolina court.” 


As to the question of attorneys’ fees for any actions taken 
by Appellant, in cases pending before the Maryland courts, 
the fact that the Circuit Court of Montgomery County has 
taken control of the assets of Appellee, and is administering 
his estate; that the appointment of Hester E. Beck as Com- 
mittee and Trustee of his estate is at present a valid order 
not yet set aside and therefore presently binding; that 
accounts have been filed in that proceeding and are subject 
to objections should compel this Court to rule as in Boone 
v. Wachovia, supra, that Appellant seek his compensation 
before the Circuit Court of Montgomery County in Equity 
No. 24,144. See Frazier v. Frazier, supra; Rosenberger v. 
Rosenberger, 68 App. D.C. 220, 95 F.2d 349 (1938); and 
Harlan v. Harlan, 52 App. D.C. 98, 281 F.2d 602 (1922), 
in which the Court stated: 
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“As a matter of comity the courts of the District will 
permit a state court which has first acquired jurisdic- 
tion of the controversy to proceed to exhaust its 
remedy before entertaining a suit with reference 
thereto, and where the state court can give full 
remedy the suit in the District will be dismissed.” 


It is respectfully submitted that if Appellant had not 
been dismissed by Appellee for his fruitless efforts and will- 
ful decision to ignore Judge Sirica’s order to produce Appel 
lee for deposition, this entire proceeding would have been 
eventually dismissed on motion of the defendants on the 
grounds of Harlan. 


The question of whether Appellant is entitled to his alter- 
native claim for compensation in the amount of $59,100 on 
the basis of quantum meruit is disposed of in Fletcher y. 
Kellogg, 55 App. D.C. 351, 6 F.2d 479 (1925). Edmund 
C. Fletcher, an attorney, entered into a written contract 
whereby the plaintiff employed the defendant to render 
such legal services for him and on his behalf as might be 


deemed necessary. The attorney was to be compensated 
by a contingent fee equal to 50 percent of whatever money 
he should recover. In due course the matter of Fletcher's 
compensation was referred to the Auditor of the District 
Court. In consideration of an appeal from an order of the 
Court confirming the report of the Auditor and adverse to 
the attorney this Court stated, at page 353: 


“The defendant accordingly was entitled to a rea- 
sonable time and opportunity to take proper action, 
whether by court proceedings or compromise, in 
order to secure for the plaintiff his full rights in the 
estate, and thereby earn the contingent fee provided 
by the contract. This opportunity was fully given 
him.” 


And the Court continued: 


“At the time of the cancellation of the contract, the 
defendant had no effective proceeding to propose in 
behalf of the plaintiff, and the latter was not bound 
to permit him to indulge in useless litigation in his 
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name... The plaintiff consequently was justified in 
terminating the arrangement, and, since the defend- 
ant’s fee was contingent upon success, he cannot 
now recover compensation for his unsuccessful acts. 
(Case cited by the Court).” 

“This conclusion applies, also, to the defendant’s 
charges for travelling and living expenses, which, 
moreover, were not chargeable to the plaintiff 
under the contract.” 


The parallel between the instant case and that of Fletcher 
is clear. The suit filed herein was in fact useless litigation. 
The defendants held bank accounts belonging to Hester E. 
Beck in her fiduciary capacity; the defendant Walker held 
title to property derived from Hester E. Beck. If there was 
any question about these matters the question should have 
been brought before the Circuit Court of Montgomery 
County, and Hester E. Beck could have been ordered to 
account. But as she was not a party to the instant case she 
cannot be so ordered by the District Court. 


Appellant was given ample opportunity by Appellee to 
present his claims. He was also given that opportunity by 
the Court of Appeals of Maryland if not specifically directed 
to do so by that Court in the holding of Beck v. Beck, supra, 
and he was given that opportunity by the Circuit Court of 
Montgomery County. As a preliminary step to determining 
all of the questions raised in the Maryland proceeding by 
the Appellant, Mr. Charles Futterer, as guardian ad litem, 
requested the Circuit Court to have a psychiatric examina- 
tion of Mr. Beck by Dr. Ross, which Appellant condedes, 
he deliberately avoided. As a result, his appearance in that 
case was struck. Just as in this case his appearance was 
struck for ignoring Judge Sirica’s order. 
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Ill, APPELLANT'S CONDUCT DURING THE COURSE 
OF THIS CASE HAS A DIRECT BEARING ON 
THE JUDGMENT UNDER APPEAL. 


. Appellant’s deliberate defiance of District 
Court orders resulted in the case below being 
dismissed with prejudice. 

. Appellant’s ad hominum attacks have finally 
resulted in impugning the professional and 
personal integrity of the Deputy Auditor of 
the United States District Court, and conse- 
quently the dignity, standing and reputation 
of the Auditor of the United States District 
Court. 


Appellee’s dismissal of Appellant as his attorney was not 
only justified, but was compelled by the latter’s disregard 
of orders of this Court and of the Circuit Court of Mont- 
gomery County. The unfounded, unnecessary, and unfor- 
tunate allegations of Appellant which pervade his brief, the 
file in this Court, and all of the files in the Circuit Court of 


Montgomery County serve no purpose. They protract and 
cloud whatever issues may exist, and are of no help except 
in perhaps understanding the personality of Appellant, and 
the reason Appellee felt so frustrated with him as counsel. 


An attorney should not be entitled to compensation for 
services on the basis of quantum meruit in a case dismissed 
“with prejudice”, if the dismissal, at least in major part, is 
occasioned by that attorney’s conduct. In the instant case, 
Appellant objected to Judge Sirica’s order that Appellee be 
produced for deposition; but Appellant never told Appellee 
about the order (A.A., p. 254, Transcript p. 148, Septem- 
ber 27, 1968), meanwhile keeping Appellee secluded with 
the constant admonition that if his family or their lawyer 
(even the Court-appointed guardian ad litem) determined 
his whereabouts, they would put him in an insane asylum 
(A.A.., p. 266, Transcript p. 44, September 30, 1968). When 
questioned at the hearing before the Deputy Auditor as to 
why he did not produce the Appellee pursuant to Judge 
Sirica’s order, he stated: “I really couldn't tell you at this 
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time why he was or was not presented. There were other 
acts. I just had to protect him. That is all I can recall” 
(A.A., p. 84). Concerning Appellant’s failure to appear to 
argue against the defendant Walker’s subsequent motion to 
dismiss, he makes reference in his testimony to his con- 
tacting the Judge’s Chambers, informing a clerk of an ill- 
ness, and obtaining an assurance that the motion would not 
be heard (A.A., p. 201, Transcript, p. 72, September 26, 
1968). And yet, when questioned why he did not request 
reconsideration of the motion to dismiss on this basis, 
Appellant testified that he had concluded, after getting 
“information.” that it would not be reconsidered (A.A., p. 
205, Transcript pp. 88-91, September 26, 1968). And so, 
he filed a notice of appeal two days after the motion to dis- 
miss was granted “with prejudice,” and justified his defiant 
conduct with this statement: “Is there any other way I can 
defend a man than appealing an unjust order?” (A.A., p. 
201, Transcript p. 73, September 26, 1968). That appeal, 
No. 19896, was subsequently dismissed by this Court on 
June 16, 1965, as having been filed without authority. 


Appellant in the hearing of this case before the Deputy 
Auditor referred to the “unjust order’ of Judge Sirica and 
to the fact that Judge Moorman of the Circuit Court for 
Montgomery County “harassed” him (A.A., p. 206, Tran- 
script pp. 92, 93, September 26, 1968). This reaction on 
his part to officers of ihe Court has been present through- 
out Appellee’s unfortunate association with him. For exam- 
ple, in various pleadings Appellant has stated: 


1. ‘The real reason for the within styled motions 
between Assistant States Attorney Charles C. Fut- 
turer, and J. Hodge Smith, Esq., is a corrupt alliance 
between them by exploiting the ward Herbert E. 
Beck, through character assassination of Fred I. 
Simon, his attorney.” Appeal No. 444, Court of 
Appeals of Maryland, September Term, 1965, as 
introductory sentence (emphasis added), 


and 


19 


2. “That said Herbert E. Beck is being exploited 
and the victim of an evil conspiracy which involves 
his wife Hester E. Beck . . . and Mildred B. Walker, 
his daughter . . . in an unethical and corrupt alliance 
with their counsel which includes Maryland Assistant 
States Attorney Charles C. Futterer, Esq., who also 
poses as Mr. Beck’s “court appointed guardian ad 
litem for Herbert E. Beck.” Paragraph 2, Petition 
for a Psychiatric Re-examination of Herbert Eli Beck, 
and Other Relief” filed herein (emphasis added). 


These ad hominum attacks are, as stated, unnecessary, 
and unfair to Appellee as the real issues, if any, are not 
clarified by them. Ample opportunity was given to Appel- 
lant by Appellee between November, 1963 and the dismis- 
sal of this case in October, 1965 to prosecute the claims 
alleged even though it now appears Appellee did not com- 
prehend what was going on, and even though Appellee’s 
only real complaint was against his wife who was not a party 
to this suit. 


Counsel for Appellee, throughout the course of his repre- 


sentation, has been repeatedly exposed to Appellant’s per- 
sonal attacks. Within the confines of Appellant’s 31-page 
brief for this Court (without even referring to charges con- 
tained in the 369-page appendix to his brief, he has accused 
counsel of “a conflict of interest” (Appellant’s brief, p. 21). 
a “secret alliance,” (p. 21) and an “‘irregular alliance” with 
a judicial officer (p. 18)). Counsel submits that he has 
opposed Appellant as a legal adversary and not as a personal 
adversary. Unfortunately, Appellant has not chosen to do 
likewise. Canon 17 of the American Bar Association’s 
Canons of Professional Ethics, in force in the period during 
which this matter of Appellant’s compensation was heard 
and decided, reads as follows: 

Clients, not lawyers, are the litigants . . . All person- 


alities between counsel should be scrupulously 
avoided. 


Appellant’s charges, so unsubstantiated and yet so freely 
made, in an Appellant's brief before this Court of Appeals, 


20 


should be found to be intolerable. This is true especially 
insofar as he directly impugns the character of James B. 
Lynn, Deputy Auditor of the United States District Court, 
and consequently the dignity, standing and reputation of 
the Office of the Auditor of the United States District Court. 
In his brief on p. 18 Appellant charges that the Deputy 
Auditor “was conducting himself improperly and unable to 
give a fair and impartial hearing.” He asks to expunge for 
“scurrility” what he derogatorily refers to as “the alleged 
report” of the Deputy Auditor (p. 10). He challenges the 
Deputy Auditor’s professional integrity regarding the latter’s 
finding of facts, for example: 
It is difficult to assume that the said James B. Lynn 
could swallow or actually believe the tripe that Her- 
bert Eli Beck did not know what he was signing, 
unless he adjusted his glasses in a certain way 
(Appellant’s Brief, page 16). 


Moreover, Appellant’s analysis of the Deputy Auditor’s 
report was that it was so engaged in “the most vicious and 
libelous attack” upon him, that the entire report became a 
“mockery.” (p. 23) He charges that a “portable copier 
among other things disclosed a secret alliance” between the 
Deputy Auditor and counsel for the Appellee, in which the 
latter “actually prepared the ‘report’ submitted by Mr. 
Lynn.” (p. 21) Finally, Appellant concluded his series 
of charges by implying that the Deputy Auditor may even 
have profited from his finding: 
The question here arises whether a Deputy Auditor 
either for profit or by reason or bias and prejudice, 
who renders a willful malicious and libelous report 
is sacrosanct. The disclosure in the record of irregu- 
lar alliance between James B. Lynn and (sic) as an 
Auditor of the U.S. District Court, and Kevin P. 
Charles representing the Respondent, was in viola- 
tion of justice and fairness and abuse of authority. 
(Emphasis supplied) (Appellant’s Brief, p. 18). 


For a Deputy Auditor to be subjected to such unfounded 
accusations, as a result of his official report, is derogatory 
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to the judicial office that he holds. Counsel for Appellee 
has been subjected for so long to such personal attacks by 
Appellant, that as a result, Counsel is, in a certain sense, 
immune to these vicious onslaughts; but a judicial officer 
such as the Deputy Auditor is not wholly free to defend 
himself in such circumstances. When such an unfounded 
attack is made against the personal and professional integrity 
of a judicial officer, he is then peculiarly entitled to receive 
the support of the Bar against the unjustified accusations. 


There does exist a pattern of behavior for Appellant as 
an attomey. This pattern should be considered in view of 
the fact that this is an attorney’s claim for compensation 
in excess of $495,000, or an alternative claim of $59,100, 
based on the worth of services rendered by that attorney 
to his client. The Deputy Auditor correctly found, and the 
District Court accepted his findings, that the services ren- 
dered in this case were worthless. 


CONCLUSION 


For the aforesaid reasons, Appellee requests this court to 
affirm the judgment entered by the District Court. 


Respectfully submitted, 


KEVIN P. CHARLES 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMEIA CIRCUIT 


No. 24112 | 
HERBERT ELI BECK, et al. | 
Appellants 


vs. 


MILDRED B. WALKER, et al. 
Appellees 


REPLY BRIEF FOR THE APPELLANTS 


I, APPELLANTS’ COUNTER STATEMENT 


1. Appellee's Statement of Alleged Facts 
And Argument Obfuscates The Record 


(a) Appellee's statement of alleged facts in this case is so inter 
laced with argument, innuendo, matters out of chronology and out of context, 
and is so interpolated with inaccurate irrelevant matter that it is almost 
impossible to separate fact from fiction in the distorted results. Nor are 
the citations, as such, helpful since most of thea refer to the conclusions 
of the Depty Auditor's report rather than the actual evidence or documents 
in the record. Material matters are treated as generalities without cita- 
tions. Such an alleged statement of facts and argument can only cause 
confusion and serve no useful purpose for this Court. 

(bv) The ruling in Beck v. Feck, 203 A 2d 900, 236 / Ma. 261, is accur- 
ately stated in Appellants’ brief (pp.8&9). The Maryland Court of Appeals 
raled the District Ceurt had no jurisdiction over the person of Herbert Eli 
Beck and that the second order reappointing Hester £F,. Beck Committee and 


Trustee on Septeader 11, 1963, was mill and void. On June 8, 1964, his 


Honor Chief Judge Frederick Brane granted an order correcting the omission 


— in 
in the record to show said Herbert Bli Beck was legally restored, after 
divorce proceedings entitled Hester EB, Beck v. Herbert S]i Beck, No.28231 
Equity was filed to circumvent the pending appeal after Mr. Simon had 
intervened in No. 24144 Equity (Apr. 299) 

Nine days after the mandate issued, petitions were filed by Appel- 
lants to set aside the decree of May 1, 1961. Testimony was then adduced 
before Judge Walter Moorman to set the May 1, 1961, decree aside on the 
grounds of fraud ani no notice. Judge Moorman ruled deposition proceedings 
would have to be conducted in Harrisburg, Pennsylvania, before Dr. H.C. 
Eaton, the Superintendent, to show his incarceration and lack of notice. 
The evidence was clear and conclusive. The proceedings were conducted 
under the supervision of the Attorney General, whose opinion was that 
Appellee’s restraint was illegal and involuntary admission (see p.275 App. 
brief). Judge Moorman closed proofs June 22, 1965, and directed each party 
to file briefs. 

Me. Simon filed his brief from the hospital, just before undergoing 
surgery on hugust 16, 1965 (Apz.pp.297-325). Neither J. Hodge Smith, at- 
tornep for Mrs. Hester EB. Beck, nor Mr. Charles Futterer at any time filed 
any briefs. | Hearing was held on dmgust 17, 1965 (Apx. pp.280-295). To 
insure the fact that Judge Moorman was fully advised, Mr. Paul F. McArdle, 
who at that time was President of the D.C.Ber Association, was requested 
to see that the Court was fully informed of that fact and be did so. 


Appellant Fred I. Simon actually was appointed by Judge Youngdah] and 


there was nO! mthority for the Appellee to discharge him without the ap- 


proval of the court. On the basis of Judge Mooreman's ow showing and 


that of Judge Paul Mcérdle, it is crystal clear that the pirported dis- 


charge by Judge Moorman in Equity No. 24144, Maryland, on ane 28, 1965, 
was wholly unjustified, without due process and without notice to appellant. 

At the hearing on August 17, 1965, Judge Moorman started to read the 
notice and affidavit that Judge McArdle had verified as follows: 


"1.The defendant, Herbert Eli Beck, by Fred I, Simon, his attorney, 
states that his attorney the said Fred I. Simon has been hospi- 
talized since July 23, 1965, has undergone major surgery, compli- 
cated by treatment for a cardiac condition and high blood pressure, 
has filed his brief on the orders entered on June 22, /1965, by 
Judge Walter M. Moorman, in apt time from the hospital, immediately 
before his first surgery, will be unable to appear for oral argu- 
ment on Tuesday, August 17, 1965 ..." (Apx. p. 282) 


The transcript shows: "(Judge Moorman) Did Mr. Simon receive a copy of 
your petition and order reopening this matter? 


(Mr. Futterer) No, he did not. (Judge Moorman) Did Mr. Beck file anything 
in regards to Mr, Simon not being his attorney? (Mr. Futterer) No, he did 
not. (Judge Moorman) - I'l] give him a reasonable time to come in and 
appear here in court in relation to Mr. Beck. (Clerk) I just called Byuity, 
Your Honor. ... They were both non est. (Judge Moorman) They were non 
est." (Apx. p. 282) 


The hearing on August 17, 1965, closed with Judge Moorman stating 


as follows: "(Judge Moorman) Mr. Futterer, the primary purpose of this 
hearing was to hear arguments upon the briefs. The only 
thing concerning me is that Mr. Simon didn't receive any 
notice. Now, until that thing is done, I'm going to con- 
tinue and defer any arguments on this." (Apx. p. 296) 
| 


Despite this assurance, an order was entered without notice to Appellant 
Fred I. Simon on September 29, 1965, that Appellant was discharged on 

| 
June 28, 1965 (Apx. p. 333). Mr. Matterer's Certificate of Service shows 


Appellee Herbert Eli Beck and not attorney Fred I. Simon was served: 
| 


| 
"CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that I did cause a copy of the aforegoing Petition, 
Exhibit and Order to be mailed by ordinary mail, postage prepaid, to 
J. Hodge Smith, Esquire, Attorney for Hester Becky 22 S, Perry Street, 
Rockville, Maryland and to Herbert Eli Beck, 1752 Park Road, Washington, 
D.C, this 30th day of September, 1965." (Apx. p. 329) 


- 


=a 
iN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYLAND 


HESTER E. BECK 
Plaintiff 


we 


Equity No. 24144 0 0° 


An Order having beer: issued and served upon Fred I. Simon, - 
Esq., attorney for the defendant herein, Herbert Eli Beck, to 
show cause why his name should not be stricken from the records : 
as attorney for the defendant, and the said attorney electing - 
not to appear, and whereas the defendant, Herbert Eli Beck . a 
testified in|open court on August 17, 1965, that he had 
discharged Fred I. Simon, as his attorney herein, and it ; 
appearing, conclusively that the said attorney had notice of his. 
. discharge, and it further appearing that the defendant has =. 
entered his appearance in proper person and has dismissed the | 
appeal filed on August 31, 1965, and it being further the 
opinion of the Court that the said defendant is capable and 
_y competent in understanding hie actions herein, it is thereupon, 
| this 29th day of September, 1965, ORDERED, that the appearance of 
‘Fred I. Simon as attorney for the defendant, Herbert Eli Beck, be 
and it is hereby stricken. And it is further ordered that the 
Order given herein be effective as of the date of the discharge 
‘of the said attorney by the defendant on June 28, 1965. 


--. 


ass 4 — a —_ 

an \) ) AS. an CY WENA 
alter H. Moorman \\ 

Judge of the Circuit Court for . 

Montgomery County, Maryland " 


2. Appellant Filed Only One Lew Suit 
In The District of Columbia 


Appellee'’s attorney, at pages 10 and 12, as well as elsewhere, states: 
“Appellant bas indulged in useless and unsuccessful litigation.” (p. 10)s 


“Appellant instead filed useless litigation in the District of Columbia" 


(p. 12)3 and also “Nonetheless Appellant filed protracted, useless liti- 
gation in the District of Columbia” (p. 12). Judge MoGarraghy, after ex- 
tended hearings in open court did not consider it useless litigation and 
granted Appellant the right to file an intervening petition. Judge Holtsoff 
agreed and the record shows he denied at least three of Appellee's motions 
along those:-lines. Until the Court of Appeals passes giaenents what 
authority has Appellee's counsel to guarantee that the Litigation here is 


useless?. 
Moreover, Appellant filed only one law suit, CA 2809-63, and that is 
now also before this Court (Apr.pp.12-24). The previous action was a pe- 


tition filed October 24, 1963, for the restoration of Herbert Eli Beck 


’ before the Mental Health Commission, in Mental Health Yo. 1642-60, approved 
by it and sustained by thee court. The prior appeal, without a hearing in 
Case No. 19896, likewise arose out of actions without notice in the same 
case and is before this Court, and is an issue in this case(see Appellant's 
brief, page 19). | 
Is it really truthful and fair to characterize aon endeavors upon 
which the Court of Appeals has not yet acted upon as protracted useless 


litigation? | 
3. Appellee's Violation of; 


Chief Judge Baselon's Ruling 


Chief Judge Baselon, in Chambers, entered an order’ filed December 30, 
| 
1970, upon the request of the Appellee to extend the time for filing his 


vrief to Jamary 10, 1971. Appellee’s attorney made two other requests 
which were not granted by this Court. One was for leave to Appellee to 
file an additional appendix. At page 4 of Appellee's brief the follow- 
ing notation appears twice: “(appedtecet—appendia)."” This, of course, 
is recognition of the denial ty the Court of Appeals of that request. 


Appellants suggest they would tave more confidence in Appellee’s actual 


compliance if he had adied page numbers as was done throughout the rest 


of his brief, for example: "(pp.1£2-186)." Appellee’s request to re- 
present the Deputy Auditor against what he described as "ad homimum at=- 
tacks"(p. 17 of his trief and elsewhere) is exactly what Judge Baselon 
did not grant, tut Xr. Charies proceeded to do so in defiance of this 
Court's position on the matter. Appellants, by reference, make their 
pleadings and exhitits presentei to the Court, discussed above, a part 
of this reply brief. Appellees briefs were late and no request was made 
to do 80, to suddenly place the prestigeous names of his employers HOGAN 
& HARTSOS on the cover, likewise improper in this case. 

Cf transcending izportance in the appeal, is whetber a helpless in- 
competent by false representations has been induced to give up rights 
won for bim at great sacrifice. Another very real question before this 
Court is whetker Appellee's attorney in his desperate efforts to win at 
all costs for bis real clients, has so far departed from fair legitimate 
argument and the truth as to constitute wilful deception upon this Court 
and condem his client, Appellee Herbert =. Beck (a former mental health 
patient) for life, and by reason therefore deserve disciplinary sanction 
by this Court under Rule 46 of the ‘ules of Appellate Procedure, Appel- 
jant Simon frankly admits his hope that the prestigious name of HOGAN & 


HARTSON on the gover was not utilized as a cover=ip. 


II, ARGUMENT 


Appellee's Failure to Deny 
Material Issues Stand ds Admissions 
and Concessions of which this Court 


May Take Judicial) Notice 


There are ample precedents that a statement by either party in his 


brief may be taken as an adpission of fact against him. Also, the fail- 
| 


ure to deny a material or disputed fact or issue will stand as @ conces— 
sion and admission against him of a prejudicial error. an original brief 
abandons all points not mentioned therein. Turning to the statement of 
issues in Appellants’ brief (p.19), for those reasons the following must 
de immediately resolved without any further argument in favor of Appellants. 
a, Improperly Denied Jury Trial | 
That Appellants were improperly deprived of a jury trial to which 
they were entitled under the Seventh Amendment of the Constitution of the 
United States, properly pleaded under Rale 38(a) of the Federal Rules of 
Civil Procedure, Under Rule 53 of the Rules of Civil Procedure, & master's 
report is merely advisory, with no special weight or signiticance over 
any other witness, and the jury has a right to consider its value for 


whatever it is worth and to take into account the skill of the master as 


they see it, and he is merely to report back to the Jory, which in this 
case was not even done. However, it has been held that the courts have 
no power to order a compulsory reference of the case for examination and 
decision by a master, “since such a practice would deny the right to a 
jury trial as guaranteed by the Seventh Amendment - see 7 States v. 


Rathbone (CCD DNY Fed. Case No. 16 /121).Ganttal Traction Oe v. Hoff 
174 U.S. 1, 19 S.Ct. 580, 43 L.E.D. 873. 


>. Irregular Judgment of 9,016 and 
t 43 


Phat the irregular ex parte judgment for %,016 entered against 
Appellant Simon om December 11, 1969, without any notice and without « 
trial, was void and also the statute of limitatis applied by reasca 
of admission in Appellee's brief at pages 6-7, that it really was based 
upon the insurance settlements in 1964, and deprivation of fees earned 
by Appellant:in Mental Health Case No. 1642-60 and arbitrarily reduced 


from $2,100 to $1,000 without justification as well as denial of medical 


experts (see App. brief p. 2). 


S_ Semisdiction 
That jurisdiction by reasen of Diversity of Citisenship and smount 


coupled with a jury demand was scquired in the District of Columbis and 
remained there. Appellee does argue that Appellant should go to Maryland 
for fees, vat at no time does he even attempt to argue the question of 
jarisdiction. Moreover, Appellee was adjudicated enly in the District of 
Columbia, and never either in the State of Maryland or in the State of 
Pennsylvmia where he was incarcerated. is s matter of fact, Dr. H. C. 


Baton, Superintendent of Harrisburg State Hespital affirmatively has 


stated that Appellee was never subject to any court sction “which 


would in any degree 
impair his legal 
rights." 


In reply te your letter of June 5, I reiterate 
the Mental NeeitD Act I 


Me. Herbert Beck 
Court action withia the 
which would is any degree 


Vesy truly yours, 


MG Lada 


a. Jurisdiction was First Aoquired by leoatiss 
in the District of Columbia, and the Cases 
Cited by Appellee sre Without Merit and Not 
At 
Appellee cites snthorities that are not applicable and tins have 


no merit either in law or fact. 


Appellee relies very heavily on Frasier v. Frasier, 61 App. D.C.279» 


61 F. 2a 920 (1932); Rosenberger v. Rosenbergers 68 App. D.C. 220, 95 


F.2a 349(1938). In each of those cases the court rules, " ... that no 
court © ordinated mtbority is at Jib to int Cs with it: 
action” (eaphasis supplied). The District of Columbia is not a State court. 

In Kenney v. Kenney, 114 U.S. App. D.C. 263, 314 F.2a 268 (1963), 
which in turn cites Boone v. Wachovia Bank & Trust Co. 82 U.S. App. D.C. 
317, 163 F. 2a 809 (1947), it appears in both instances there was an 
effort to remove a Trustee who had been appointed in a different joris- 
diction, It would appear such an effort is not sound in lew. 4nd as to 
Harlan v. Harlan, 52 App. D.C. 98» 281 F. 2a 602 (1922)> an injunction 
was attenpted in the District of Columbia upon & pending proceeding in 
the State of Illinois. : 

Under _F i 

Motion for Summary Revergal. Failure of the Depaty dnditor to ex 
plain his defanlt for his failure to answer material pleadings under 
Federal Bales 26 and 33, as shown on Page 16 of Appellants" brief (Apx. 
pp.172-181, incl.) warrents the entry of judgment against him for the 
return of the Five Hundred Dollars ($500.00) he demanded and received 
from Appellant and the cancellation and vacation of the $500 judgment 


entered in his favor for alleged services against Appellants. 
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f. The Report of the Certified Public 
Accountant, in Bvidemce, is Nowhere 
Challenged Either by the Demty 

anditor or Appellee. 


Parsuant to Bale 53(3), Appellants sutmitted and the Deputy Mmditor 
received, in evidence, a comprehensive statement of accounts, prepared 
by the prestigious Certified Public Accountant Mr. Oscar M. Elmore (ape. 
PP. 142-159)(see also page 29 of Appellants’ brief). This was most 
fortanate under the circumstances. It is not at all umsual for an in- 
@ividmal in an administrative capacity to receive a title that implies 
professional skill. In this case, James B. Ignn, an attorney, received 
the title of “Deputy Mmditor." However, there is quite a difference be- 
tween matching invoices for payment such as Grade 5 General Accounting 
Clerks do every day, with the skill required of a genuine auditor or 
accountant to translate and coordinate theory with practice. If any ne 
ber of this Court has ever received s Cashier's check, particularly from 
a@ building and loan association, a carbon copy of the original probably 
remained in the files of the financial institation. This is generally 
called a “voucher” method of check records. The admerican Bar Associa- 
tics in "Phe Lewyers Handbook” also recognizes that this is proper pro- 
cedure. Appellant Simon, for the past forty years; always keeps a 
carbon copy of every check he writes. The Burem of Internal Revenue 


recognises that method as s complete and proper set of records. Not so 


for Mr. lynn in bis so-called “Report of the Deputy mditor.” He 


heaped indignity after indignity upon Appellant Simon's skill, calling 
names “questionable,” blaming him for the way the Public National Bank 


keeps its records, clearly © -~Plooking the fact that such a function 


= xb 5 
is under the Comptroller of Currency. For every ites he did not under— 


stand, he described it as “questionable.” Mr. Simon's own background 


before he became a lawyer was that of a practicing public accountant for 
a period of over ten years(Apx. p. 359). For that reason an impartial, 
highly trained Certified Public Accountant with the recegnined skills of 
CPa Oscar M. Elmore was a boon to this proceeding, as welt as an aid to 
this Court and to justice. In his calm unemotional style, the report of 
the CPA is highly significant. Mr. Elmore‘'s certificate, among other 
things, states (Apx. p.151) “on the basis of my analysis, examination and 
consideration of the facts, there appears to be a paucity of observance 
of approved auditing standards." He further states, “an investigation by 
the U.S. District Attorney after your conferences with the FSI and Secret 
Service could have properly been made, and in ny opinion the Depaty Amditor 
should have commented on that phase of the matter by reason of its impor- 


tance." 


@ Appellee Tortured the English 
Language into absurdity to | 
Arrive at the Strained Construc- 
tion limiting fees only to the 


District of Columbia | 


Following two open court hearings, beginning with Deoesber 1, 1965, 
before His Honor Joseph C. McGarraghy on Appellee's motion to strike Ap- 
pellant’s appearance as his attorney, the court granted leave to strike 
without prejudice to the right to file an intervening petition to estab— 


lish an attorney's lien as follows: 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 


~. 


Civil Action No. 2809-63 
| MILDRED B. WALKER, et al, 
ab g ~ Defendant's FILED 
JAN 1 § (966 
ROBERT M. STEARNS, Clerk 


This matter having come before the Court on plaintiff Herbert - 


ORDER 


Eli Beck's Motion to Strike the Appearance of Attorney for Hervey mt Beck, 
| ; r/ 


he Court having heard the parties in open Court, it is this st day of 
f (RDERED, that the Motion to Strike the Appearance of Attorney 
1 for Herbert Eli Beck is hereby granted, without prejudice,however, to such 
right to compensation for services rendered by Fred I. Simon, Esquire, in the 
above cause to which the said Fred I. Simon, Esquire may be entitled and 
without prejudice to the right of the said Fred I. Simon, Esquire to establish 


euch attorney's lien to which he may be entitled in the above cause. 


CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that a copy of the aforegoing Order was mailed, 
“by ordinary mail, postage prepaid, this CZ day of December, 1965, to Fred Ie 
Simon, Esquire, 1010 Vermont Avenue, N.We, Washington, DeC. and Calvin He 
Cobb, Jre, Esquire, 608 = 17th Street, N.W., Washington, D.C., attorney for 
the Defendant, Mildred B. Walker. 
Gi C4AAKL 8 = 


In Proper Person 
1752 Park Road, NW. 
. Washington, DC. .. 


- 13 


FRIEDMAN v. HARRIS 
. Cite an 158 ¥-24 187 ' 


FRIEDMAN v. HARRIS et al. 
No. 9231. 


United States Court of Appeals 
District of Columbia. 


Argued Oct. 16, 1946. 
Decided Nov. 25, 1946. 


1. Attorney and cilent 1482), 192(2) 

During the progress of a suit, an at- 
| torney of record under a contingent fee 
contract has an interest in the cause of ac- 
tion and he may intervene to protect this 
interest. 


2. Attorney and client €>183 

An attorney's lien for charges, after 
judgment, relates back and takes effect 
from the time of the commencement of the 
suit. 


3. Attorney and client €=134(2), 177 

If an attorney employed under a con- 
tingent fee contract was dismissed by client 
before attorney filed suit, he would have no 
lien for his charges and no right to inter- 
yene in suit to resist plaintiff's motion to 
dismiss, and his only claim would be to re- 
cover in’ a scparate suit the value of 
services rendered. 


4 Attorney and client <>177, 181, 192(2) 

If an attorney employed under con- 
tingent fee contract had his client's author- 
ity when he filed suit, he would have a 
lien for the value of his services and the 
right to intervene to protect it, although he 
can claim only the value of the services 
which he actually performed. 


8 Attorncy and client ¢>76(!) 

Where attorney employed under con- 
tingent fee contract filed suit on behalf of 
client, which suit client later sought to have 
dismissed on ground tha: it was filed with- 
out her authority, and it was not clear 
whether client’s dismissal of attorney oc- 
curred before or after he filed suit, the at- 
torney should have been granted right to 
intervene to protect his interest and given 
the opportunity to present oral testimony 
on issue whether when he filed the suit 
he had authority to do so. 


—— - 
Appeal from the District Court of the 


United States for the District of Colum- 
bia, ; 


Suit by Annie Harris against Washing- 
ton Terminal Company for personal in- 
juries, wherein a motion was filed! on be-- 
half of plaintiff to dismiss the suit| on the 
ground that Harry Friedman, the attorney - 
who filed the suit, was without authority - 


* to do so. From an order denying Fried- 


man’s motion for leave to intervene and* 
granting the motion to dismiss the com- 
plaint Hatry Friedman appeals. 

Reversed. | 

Mr. Arthur L. Willcher, of Washington, ; 
D. C., for appellant. 

Mr. Cornelius H. Doherty, of Washing- 
ton, D. C, with whom Mr. Stahley H. 
Kamerow, of Washington, D. C, was on 
the brief, for appellee Annie Harris. 

No appearance for appellee Washington 
Terminal Compariy. | 


Before GRONER, Chief Justice, and 
EDGERTON and CLARK, Associate Jus- 


tices. 


PER CURIAM. 

Appellee Harris was seriously injured by 
alleged negligence of appellee Washington 
Terminal Company. Harris afterwards 
signed an agreement to employ appellant 
Friedman as her attorncy and to [pay him 
one-third of “the sum allowed or |recover- 
ed.” Appellant filed suit for Harris against 
the Terminal Company, which answered. 
Other attorneys, Kamerow and Doherty, 
moved on behalf of Harris to dismiss the 
suit, on the ground that Friedman was not 
authorized to file it. Appellant opposed this 
motion. and also moved for leave |to inter- 
vene in the suit. _Depositions and jaffidavits 
which were filed make it plain that Harris 
then wished to be represented by Kamerow 
and Doherty and not by appellant, but are 
in conilict as to whether Harris’ dismissal 
of appellant occurred before or |after he 
filed the suit. The validity of Harris’ origi- 
nal employment of appellant is also in dis- 
pute. The District Court, without giving 
appellant an opportunity to present oral 
testimony, denied his motion for leave to 
intervene and granted Harris’ motion to 
dismiss the complaint. 

[1-4] Appellee contends that an attor- 
ney has no lien for his charges before judg- 
ment. But this court has held that during - 
the progress of a suit an attorney of rec- 

| 


{4° “interest in the cause of action. Kellogg 
*  , Winchell, $1 App.D.C. 17, 20, 273 F. 74S, 
16 ALR. 1159. He may intervene to 

this interest and after judgment 

t the Hen © © © relates back and takes 
from the time of the commencement 


he Sled the suit appellant has no lien and no 
right to intervene. Cf. Mitchell v. Mit 
chell, 143 AppDiv. 172, 127 N.Y.S. 1065; 
Woodbury et al. v. Andrew Jergens Co. et 
al, 2 Gir., 9 F.2d 49. In that case his only 

. Gaim is to recover in a separate suit the 
~ walue of his services. But if appellant had 
appellee’s authority when he filed the 
_peesent: suit, he has a lien for the value: 
“of his services and a right to intervene to , 

” protect it. Even in that case, however, he 
_ .€an claim only the value of the services 
which he actually performed. Otherwise 

- this ciient’s right to choose her own lawyer 
[5] ‘The basic issue on the present ap- 
peal is whether, when appellant filed the 
present suit on behalf of Harris, he had her 
subsisting authority to do so. We think 

. the District Court should have given him 
- 2 full hearing, including an opportunity to 


- D.C 396, ISS FZ. pour erent 


After the intervening petition was filed, His Honor Judge MoGarraghy 
on December 16, 1965, took the matter under advisement for a further 
open court hearing on Jamary 11, 1966, at which time the order was entered 
and spproved under the theory of Priedman v. Harria 81 U.S. Supp. D.C. 
317, 158 P. 24 187. Yor the convenience of the Court the entire case is 
sutmitted above. 


HERBERT ELI BECK, et al. 


vs. 


MILDRED B. WALKER, et al. 
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‘hereafter, a further hearing with all counsel present and written 
| 
op: sition filed May 18, 1966, was had before His Honor Alexander Holtsoff 
who frequently made incisive inquiries of the lawyers present “47 the par- 
ties had got together" to defeat Appellants claim for fees. Upon receive 


ing such assurance, partioularly fron present Appellee's counsel, the fol- 


lowing order of reference was gutsitted by counsel] and approved by the court. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Plaintiffs ~- 


Civil Action No. 2809-63 


FILED 

Defendants JUN. 16, 1965 

Robert M. Stearns ,Clerk 
ORDER OF REFERENCE TO AUDITOR 


This cause coming on to be heard on the motion and inter- 


yening petition of Fred I. Simon, Esq. for compensation and 
expenses for legal services rendered as his attorney to Herbert 
Eli Beck, one of the plaintiffs in this cause, and the Court having 
heard arguments of counsel in open court, it is the 16th day of 
June, 1966, 


| 
ORDERED by the Court that this matter be referred to the 


Auditor of this Court to determine the compensation on a quan- 
tum merit basis, due to Fred I. Simon, Esq. for services and 
expenses rendered to Herbert Eli Beck, one of the plaintiffs 


herein. 


Alexander _Holtzoff 


U. S. DISTRICT JUDGE 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this Zéthk day of June, 1966, mailed 
a copy of the foregoing Order to Grossberg, Yochelson, Brill ¢ 
Wa. EB. Caroy, Jr., Bowen Bldg., Milton I. Baldinger, 608 13th 


St., HN. W.; Garrity, Perguson & Phillips, 301 Tower Bldg., Mar 
Kunen & Whitfield, 1701 Penna. Ave. Now; Hanson, uaneonve Caan 
888 17th St. N. W.; Kevin P. Charles, 821 15th St. N. W.; all of 
Washington, D. C. and Bank of Bethesda, Wisconsin Ave. and 0ld 
Georgetown Rd., Bethesda, Md. 


Pred I. Sinon 
Pred I. Simon 


Aypellee now urges that whee Appellant submitted the draft order 
to de signed ty Judge Heltseff, that the word "herein" meant in this 
case and only in the District ef Columbia, and not as the petition itself 
shows (attached te Appellants’ brief as an exhibit, and also Apr. p.41- 
53)» and not as the order itself shows on its face as “on the motion and 
intervening petition of Pred I. Simon, Esq. ete.” Appellee’s argument 
was rejected several tines by both Judges McGarraghy and Judge Heltsoff. 

Appellants suggest the exmination of the Certificate of Service 
affixed to Judge MoGarraghy's Order (p. 12 supra). ne of the great evils 
in the within proceedings has been various acts withmt notice and the 
resulting evil therefrom. It vill de noted that in the Certificate of 
Service affized to Judge MoGarraghy's Order only the attorney for the 
principal defendant, Mildred B. Walker was served in addition to the with- 


4a Appellant. is a consequence when the satter was sulmitted to Judge 


Cerceran none ef the other defendants were represented and there is no 
question at all that with the caliber of lawyers representing the other 
defendants they would have called the court's attention to the background 
ef these proceedings; instead the matter resulted in dismissal ef the pro- 
eooedings at that tine. 


SoM Ss 
h. Deputy Auditor James B. Lynn had no power or suthority either under 
the order of reference or ule 53(e) of the Civil Tales of Civil Proce- 
dures to secretly delegate his authority to the attorney for Appellee and 
such improper alliance having now been disclosed appropriate steps and 
sanctions should be taken and his alleged report declared a mollity. 
There was a disclosure for the first time by Mr. lynn of a letter 
dated February 16, 1967, and the following colloquy eraieas 
“(Mr, Lynn) This is a letter copy which I (7.155) have from 
Charles H. Stamm, Attorney, Connecticut General Life Insurance 
Company, dated February 16, 1967, addressed to Kevin P, Charles: 


"Dear Mr. Charles: 


This is in reference to your letter advising that you 
are representing Mr. Beck and requesting) information 
concerning the above policies, the above policies being 
policies Nos. 288735, 299°34. 


I apologise for the delay in responding to your inquiry 
and I hope you have not been inconvenienced. Since we 
do not have the original copies of these policies, we 
are unable to send you photostatic copies of then, but 
we have prepared and enclosed John Doe specimen policies 
of 37835 and 29 which we trust will be satisfactory for 
your purpose. In the course of the last 15 years or 80, 
a number of loans have deen made against these policies. 
However, all of these loans with the exception of the 
one recent loan against each policy have been paid in. 
full. Our policy loan records indicate the following: 
Policy No. 288735 = and I am going to skip down to 

June 6, 1960, amount of loan: $3,000. ieee dugust. 
11, 1961. 


Policy 299834, loan June 6, 1960, 3,00. Repaid May 15, 
1963.'" (apx. p. 218)... 


(Mr. Olender) That is correct, tut I had no knowledge that the 
respondent had ever submitted anything prior to this (T. 157) 
time. 4nd I object to its being considered. (Apxr. p. 218) 


(Mr. Simon) Could you charge Mr. Olender for this file so he 
could make copies and bring it backs identify it so we can 
make copies at cur convenience and bring it back intact.(Apx 219) 
Mr. Ignan refased and then said: 
(Mr. Lynn) I will see if we can impose on the Administrative 
Office around the corner here and have these photostated for 
You. coe” 
Thereafter the following nine documets were supplied by Mr. lynn: 
1. Letter dated 3/15/67 from Charles H. Stamm(Attorney, Con- 
necticut General Life Insurance Co.) to J. Hodge Smith. 
2. Letter dated 3/15/67 from Frederick A. Calderwood(Connecti- 
cat General Life Insurance Co.) to Kevin P. Charles. 
3. Letter dated 3/9/67 fram J. Hodge Smith to Charles H. Stam. 
4. Letter dated 2/27/67 trom Charles H. Stamm to Kevin P, Charles. 
. 5. Letter dated 2/21/67 from Madeline A. Baldwin, Supervisor 
of Policy Loan Division (Connecticut General Life) to Herbert E. Beck. 
6. Letter dated 2/20/67 from Kevin P. Charles to Charles #.Stamm. 


7. Letter dated 2/16/67 from Charles EH, Stamm to Kevin P, Charles. 


& Letter dated 12/16/67 from Charles H. Stamm to Kevin P, Charles. 


9. Letter dated 9/13/65 from Charles H. Stamm to J. Hodge Smith, 
Included in the group of documents was the following letter dated 
December 30, 1966 from J. Hodge Smith to Kevin P. Charles which was 
frequently referred to in these proceedings in a derogatory manner to 
Appellant both by the Demty Auditor lynn and the Appellee. 
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J. Hooce SMITH 
ATTORNEY AT LAW 
ROCKVILLE, MARYLAND 


December 30, 1966 


Kevin P. Charles, Esqe 
821 Fifteenth Street, Ne We 
Washington, D. Ce 20005 


Dear Mr. Charles: 


In response to your let 


herewith photocopy of the accounts filed by Hester &. 


Te.conone POr.an 2-612! 
as SOuTN PERRY BTACET 


ter of December 20, ! enclose: 


Beck, 


and copy of a letter 1 received from Connecticut General 


Life Insurance Company. 

Mr. Beck testified in the Circu 

that he never received any of the proceeds © 
against these policies and that Mr. Simon had recet 
full amount of the loans and, 
no accounting from Mr. Simon. 


Please let me know if i can be 


Sincerely, 


2 


Y Ke, i ut 
Smith 


jv Hodge 
f 


¢ 


¢ 


JHS shes 
encs. 


ived the 
further that there had been 


of further assistance to you. 


Mr, Iynn is an attorney with a great responsibility as the Demty 


aditor and he surely knew that no court could possibly 


such flimsy heresay evidence. It stands to reason that 


‘have accepted 


‘the acceptance 


of such improper procedure is a reflection upon the court and places 


car adversary system in jeopardy. These nine documents 


‘of themselves 


would have made Mr. lynn's report questionable and suspect. However, 


special further circumstances were disclosed to Appellant when by rea- 


son of opposition by Appellee for the return of Appellant's own records 


and files it was necessary to appear at the Court of Appeals file roca 


with a portable copier. It was the only way at great cost, hardship 
and inconvenience that Appellant was able to prepare the record for 
this appeal. Baring the course of this examination two letters were 
copied with the portable copier as follows: 


1. Date 12/20/66, from Kevin P. Charles to Charles H, Stamm, Esq. 
Legal Department, Connecticut General Life Ins. Co. 


2. Date 2/20/67 from Kevin P. Charles to Charles H. Stamm, Esq. 


Both letters refer to policyNo. 285735 & policy No. 299&34. 


The letter of December 20, 1966, untruthfully states: 

“This letter involves a dispute between Mr, Beck 
and Mr. Simon over transactions which have spanned 
the past five years. ... Accordingly I have been 
requested by Mr. James B. Lynn, Demty Mditor of 
the United States District Court, to obtain the 
following information.”... 

The first letter was reprehensible because it was false and the 
implication and inmendo it contained and the disclosure that as far back 
as 1966, Mr. Charles already had a secret alliance with Mr. Flynn. As 
to the second letter dated Petruary 20, 1967, there was the disclosure 
that Mr. Charles bad already planned to place Mr. Beck in danger by 
having bim leave the jurisdiction of the District of Columbia where he 
was adeclutely safe, to enter the State of Maryland. 

It should be noted as a matter of record that several Judges of the 
U.S. District Court as well as other members of the Bar had commended 
Mr. Simon for his willingness to combat contempt charges (see Appellant's 
brief p.27 ) rather than place his client Herbert Eli Beck in jeopardy. 

A farther discovery heretofore unknown was that on or about October 
15, 1968, Mr. Charles had written a memorandum of law in many respects 


almost identical with Mr. Iynn's, Demty Auditor report and the present 


Appellee's brief which contained a statement in substance that he, 
Mr, Charles, had been directed to prepare the = menorandu by the said 
Deputy dnditor James B, lynn. | 
Mr, Charles gets very emotional about “ad hominum attacks” merely 
because Appellant suggested that there might de a conflict of interest 
bat he sees no impropriety at all in destroying a proud reputation of 
a lifetime with a brand of conivance that surely isa reflection on a 


court that sanctions it and clear violation of legal ethics. 


i.The Deputy Auditor Improperly Received 
Evidence on Behalf of Appellee Which 
Denied Appellant a Fair Tria 
The record show objections to evidence by ¥r. Olender, attorney of 
record for Appellants, by reason of Mr. Simon's illness, On the follow- 


ing occasions objections were made by Mr. Olender to the evidence pre=- 
| 


sented: 


| 
September 26, 1968 (See Apx.» Pp. 192s 1935 194, 195, 196 
211, and 218). 


September 27, 1968 (See Apxes Pp. 2249 231, 238) 


September 30, 1968 (See Apx. P. 270) 


j.The Admission in Appellee's Brief 
Justifies Payment to appellants 


J, Bar] and Baith Beck 

Appellee at page 3 of his brief states that J. Barl Beck and Edith 
Beck, Appellee's brother and sister-in-law, “for the most part influencing 
the actions taken by Appellant." Their claim had deen denied ty Ren 
tor on the ground that it was not within the scope of the Order of Refer- 
ence, that if it were it was not timely made and that the unsupported 
affidavit on file of J. Earl Beck and his wife is totally insufficient to 


support such a claim (Apr. p. 66). 
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The Depnty Auditor's conclusions are wholly inaccurate for the fol- 


lowing reasons. The complaint in this case was filed November 20, 1963 


and it states: “That since Septeader 1960, he was illegally 
deprived of his freedom and property rights, 

go that he has become indebted and compelled 
to rely on the largess of credit and loans 
of cash advanced by the co-plaintiffs, J. Earl 
Beck and Badith Beck, his brother and sister- 
in-law, respectively, for financial assistance 
for his means of sustenance, and their rights 
as creditors of plaintiff's property rights 
with claims against defendants are joined 
herewith." (apr. p. 13) 


It ig therefore clear there is no question of timeliness. Their clain 
was accepted in evidence as part of the expenses claimed by Fred I. 
Simon, the principel Appellant and is included in the Order of Reference, 
That the affidavit representing their claim is fully supported by the 
report of the Certified Public Accountant in evidence (Apx. 148), which 
sums up their claim as follows: 
Cash advanced $3,539.54 
Barl Beck - 433 hrs. 1,420.24 
Edith Beck - 1694 hrs. 3,388.00 
$8,347.78 
Appellee'’s brother and sister-in-law are comparatively poor people 
and they sided Appellee ot of compassion for his plight. The following 
affidavit gives some indication of the many things they aid for Appellee 
and there should be no question at all that their claim should be honored. 


See also pertions of detailed claim (Apx. p. 343) 


0) beers 
og 


omnes Swe, 


: 
i 


i 
i 
: 
: 
i 
iI 
j 
1 
H 
i 
: 
: 


cz a 
i 


Pervert cout us Me ove affidavit $1 hie ave moateritleg which we csbed 


poe 


a4 332282 


Ben tgveery Canty 
Beckvi lle, 4. 
Court Case (4N4 
eee fi 
wee new very certala, free infereation free the écote, that 
was nove loterested in helping Herbert Wee ie cetteg ree 
. 


od Wie che wae slresdy Lafeateds ¥r. Clem refused te we thie 
wee he 
tor ie thie esee, 


4 
boos 
fi 


Seamed 3 . 
ASST HI Batti ite 
i uy siaasitiaz 3 


botenliz, Servers 


whos Beoter sar? 
Seforaticn 


- 2 - 


MATTERS IN REVERSE CHRONOLOGY OUT OF CONTEXT 
AND WITH UNWARRANTED INNUENDO PERTAINING TO 
VIOLATION OF COURT ORDERS THAT NEVER EXISTED 
CCNSTITUTES VEXATIOUS TRIVIA IN THE FORM OF 
CFFENSIVE ABUSE OF APPELLANTS' ATTORNEY AND 
IS ALL THAT APPSLLES HAS TO CFFER IN SUPPORT 


OF BIS ARGUMENT JS DSVOID OF TRUS FACTS. 


It is respectfully suggested to this Honorable Court that in Aprel- 
lants' effort to seek the truth, the basic subject of this appeal is the 
Order entered Jamary 11, 196€, dy His Honor Judge McCarraghy (Apx.p. 54)+ 
granting Appellants’ motion for leave to file an intervening petition for 


compensation and to establish attorney's lien which in due course, on 


Jone 16, 1966, His Zonor Judge Alerander Holtzoff (Apx.p.55) referred to 


the auditor of thie court under mle 53a and b of the Federal Rules of Civil 
Procedure. Five years of gncredidle delay on an order of Reference has 
passed. The exotional castigation accusing Appellants of not complying with 
some orders in 1964, purportedly ertered by the same Judge Sirica, simply 
do not erist, and if they did, upon what pessible tasis could they be con— 
sidered relevant to the fresent appeal? All that really happened was a 
disagreerent in 1964 as to the propriety of quashing service of one of the 
defendants, Gerald ©. Walker, and that order was entered March 23, 1964 
(apx. p. 2f). Cn Fetruary 26, 1964, he also denied a motion for the pro- 
tection of Herbert =li Beck to attend a deposition bearing by his daughter, 
scheduled for Marck 17, 1964, despite the strong certificates by eminent 
psychiatrists as to bow serious that situation might be to his health’ 

The other flaintiffs attended the hearing and deposition proceedings 
commenced with the plaintiff Appellant Edith Beck, sister-in-law of Herbert 
Wi Beck. The antagonistic and almost ferocious demeanor of the attorneys 
for the principal defendant, Mildred Nalker, was conducted at the depo- 
sition in suck a manner that Mrs. Edith Beck fainted at the end of the 


day and was rushed sway §n an ambulance to a hospital. They closed the 
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deposition proceedings and made no effort whatsoever thereafter to con- 
tinue them. If they had chosen to contime the deposition proceedings 
with the Appellee Herbert 5li Beck (originally plaintiff) then appellants 
would have had to make a decision either to let him be mbjected to the 
deposition proceedings or appeal from that order. Since that contingency 
never arose and since at no time thereafter was there any effort to con- 
time with the deposition proceedings, upon what possible moral or legal 
right should the attorney for Appellee, who Goanthored the report of the 
Deputy Auditor James B. Lynn (Apx 64-89) have the right to fill the record 
and Appellee's brief with the tirade of vexatious trivia that appears 
throughout these proceedings? | 

Of course, Appellant recognizes, as all experienced pee do, 
that if the attorney for Appellee had better evidence he might have re- 
lied upon that instead of the scurrilous vituperation of doncetne counsel. 
The same thing applies to the accusation that Appellant was discharged on 
June 26, 1965, and certainly the more vicious abuse in aon he states 


Appellant has "used his standing as a member of the bar to impose upon 


Herbert Eli Beck." | 
Ultimately, the order entered by His Honor Judge Joun J. Sirica on 
December 11, 1969, was appealed (Apx. p. 335). Included in the Appendix 
are all the Docket numbers and an additional column identified as an"iten 
number: The various orders which Appellee urges have Deer entered before 
Judge Sirica during the year 1964, dismissing Appellee's counsel simply 
do not exist and never have existed. There was an order gntered to quash 
the service of process upon the representation of the defendant Gerold C, 


Walker that he would stipulate to accept service in a pending actin in 


Maryland and the Court will find that order filed March 23, 1964 (Apx.p.28). 


THE DEPUTY AUDITOR UNDER THE ORDER OF REFERENCE HAD 
NO POWER TO ARBITRARILY REDUCE THE CONSENT AGREEYENT 
IN MENTAL HEALTH NO. 1642-60, FROM $2,100 70 $1,000 


AND DENY ESSENTIAL EXPENSES OF EXPERTS. 


Appellant proved up his claim for fees and expenses in Mental Health 
Case No. 1642-60, in the amount of $2,500 (see Appellants Brief p. 2 (c) 
and (iv) 6.) which the Demty mditor arbitrarily reduced to $1,000. This 
he had no power to do under sither the rules of court or the order of re- 
ference (Apr. p. 78). 

The Deputy, Anditor states in his report, "The record speaks for the 
time expended by petitimer in his efforts to have respondent restored. 
What it does not disclose is a breakdown of the hours involved in the in- 
terview of witnesses and the preparation for hearing, all said to cover 
twenty-four (24) hours of services, followed by two conferences with the 
Mental Health Commissions; one, said to de in early October 1963, consuming 
four (4) hours, and the second on October 22, 1963, consuming seven (7) 
hours." (Apx. p. 78) 

Appellee conceded that Appellant was entitled to compensation as his 
Guardian ad liter in the Circuit Court for the District of Columbia, when 
appointei September 13, 1960 through his restoration in 1963. The Deputy 
anditor James 3, Lynn states in his report that the Appellee “consents to 
consideration being given for petitioner's services as Guardian ad Litem in 


Mental Health No. 1642-60 and related services concerning the restoration 


of the respondent by this Court on October 24, 1963."(Apx.p. 72) 


The testimony before Deputy Auditor James 3, lynn then shows: 
“Concerning petitioner's efforts to having responient( Appellee) 
restored by this Court, he maintains that in September and 
October 1963 he kad conferences with his client and with Doctors 
Marland, Cavanaugh, Reap ani Buse.” (Apx.pp. 77-78) 

The above services resulted in the approval of the Petition for Restora- 


tion by the Mental Health Commission, filed October 24, 1963, and Appellee 
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was legally restored by His Honor Judge Alexander Holtzoff (Supp.Apxep. ). 
| 
In the case of Ronald L, Walutes, Trustee of the Zstate lof the Alerandria 


| 
Iron Wo + al. v. Arthur EB, Morrissette, et aj.» an appeal from 

the United States District Court for the District of Columbia in No. 215195, 
decided February 20, 1968, tut not published, Appellant respectfully suggests 


that it is a lower court ruling approved below by Judze Youngdabl who entered 


the following order? | 


"The Deputy Auditor far exceeded the scope of such reference, 
which was intended to be limited to matters of financial ao- 
count, not questions of estoppel, notice, justification or 

other questions of law." | 
| 
APPELLEE'S THEORY SHOULD NOT CHANGE BETWEEN 
THE LOWER COURT AND THE COURT OF APPEALS, 

AND THE COURT CORRECTLY ASSESSED THES STRONG 
POSSIBILITY THE PARTIES HAD GOTTEN TOGETHER 
TO DEFEAT APPZLLANTS' CLAIM, AND THAT THE 

INTERESTS OF APPELLSS'S ATTORNEY'S ASSCCI- 


ATES WERE INIMICAL TO THOSE OF APPELLES, 


The theory of Appellee before Judges McGarraghy and Holtzoff was that 
| 


Appellee as an incompetent could not contract, that Appellants should be 


paid, but unier Maryland Males and regulations, and urges beginning with 


| 
page 10 of Appellee's brief, "Appellee is without prejudice to present his 
| 


claims for compensation before the proper Maryland Courts." ‘This does not 
explain why the District of Columbia should waive its jurisdiction to the 
State of Haryland. | 

Appellee Herbert Sli Beck unexpectedly tlurted out at the hearing that 
upon recommendation of Charles C. Futterer (whose jot it was to send him 
back to an insane institution) he had telephoned “r. Charles ito come down. 
He came and argued before Judge Corcoran witk Mr, Futterer. | 

The admission at page 14 of Appellee's brief "that the appointment of 


Hester E. Beck as Trustee of his estate is at present a valid order not yet 


set aside and therefore presently binding ..." is a cruel betrayal by his 


attorney. 
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APPELLANTS" CLARIFICATION AND CHRONOLOGY OF SVENTS 
PERTAINING TO MARYLAND LITIGATION SHOWS ONLY ONS 
LAW SUIT FILED BY HIM IN THE CIRCUIT COURT FOR MONT- 
SOMERY COUNTY TO LOCATE APPSLLBE AND THAT aS SUC 
CESSFUL; ONS APPEAL FILED 5Y APPELLANT ON BEHALF OF 


APPELLES, AND THAT WAS SUCCSSSFUL AS WELL AS RIS DE- 
FENSE IN A DIVORCE SUIT WHICH WAS SUCCESSFUL BSFORE 


INSTITUTING PROCESDINGS IN THES DISTRICT CF COLUMBIA, 

It shoulda come as no surprise that Appellee's brief and the "Report of 
the Depty Auditor” asree om all things, including the Maryland litigation, 
since Appellee's attorney co-authored it with Yr. Lynn. Appellants" chron- 
ology of events will lead this Court to the truth. The following is there- 
fore subzitted to rebut the unrestrained inaccuracies and uncalled for 
vituperation in Appellee's trief. 

La¥ SUIT NO, 10943 

1. Law suit No. 10943, by Appellant Fred I. Simon, was filed by him in 
his capacity as Guardian ad Litem for the U.S. District Court (through another 
law firm) to locate Appellee when te concluded there was foul play connected 
with Appellee's disappearance(Apr.p.300). When it accomplished its purpose 
in the form of a letter from the hospital, stating that on February 8, 1961, 


Herbert Eli Beck's wife took him to Harrisburg State Hospital, he saw no 


point in purs:inz it furtker. 
EQUITY NO, 24144 


2.(a)} Appellee Peck was already lccked up incommunicado in Harrisburg 


State Hospital when the Superintende.t, Dr. Harblin C. Saton, notified Mrs. 
Hester FE. Beck that Appellant Simon was making inquiry about Herbert Eli Beck. 
This precipitated the filing by her of Fquity No. 24144, through attorney 

J. Hodge Smith, for ker appointment as Committee ™rustee on May 31, 1961. 

The existence ard location of the suit was kept secret ty them for approxi- 


mately one year, fror both this Appellant and Appellee. 


2. (b) When Appellant Simon learned of Equity No, 24122, he later se- 
cured appropriate powers of attorney from Appellee, witnessed by the Super- 
intendent and the Assistant Superintendent, and intervened i vacate Urs. 
Beck's appointment on the Grounds of fraud and lack of Jurtedicticn by 
reason of violation of statutory requirements. | 

2. (c) The Superintendent, Dr. Hamblin C. Eaton, seal cooperated 
with Mrs. Beck in three ways as follows: 

(4) He accepted her application which showed both wealth and juris- 
diction outside of Pennsylvania, and personally had Herbert) Eli Beck sign 
an "Application for Voluntary Admission" in blank on February 8, 1961 (see 
page 30). 
(ii) Although he knew he was not a Varyland Psychiatrist, Dr. Eaton 


' certified as attending neuropsychiatrist, to aid Mrs. Beck's Cause, on 


April 3, 1961 (see Supp. Apr. p. 377). | 


(444) Dr. Eaton wrote a letter to Appellant on March 5, 1963 and 
stated that "Herbert ©, Beck was admitted to this hospital as a voluntary 
patient on May 11, 1961." (See Supp, Apx. p. 378) | 


APPRAL 260, HERBERT ELI BECK V. HESTER E._ BECK 236 ¥D,261,203A(24)900 


3.(a) Appeal 260 was filed by Appellant Simon in the Maryland Court of 


Appeals after severa) visits to Harrisburg, Pennsylvania, doth before and 
after his intervention in Equity 24144, and material motions were denied. 
Included was the refusal to pt up $500, which Appellant pata (apz. p. 270) 
to get Appellee cut of the Harristure State Hospital on a writ of habeas 
corpus (Apx. p.279), and the tragic destruction of Appellee's Frosen Custard 
vbusiness which earned $17,000 the year before he was incarcerated. Mr. Iynn 


approved of the destruction, "I would have overruled it too". (ape. P. 219). 
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3.(d) Judge Pugh's Crder of August 9, 1963 and September 1963, appealed 
from. Judge James Pugh entered an order on august 9, 1963, from which an 
appeal was noted. It was carefully drafted to make it appear to be inter- 
loeatory. Its real purpose was to get Appellee Herbert Eli Beck back in an 
insane inatitution through the aid of his law clerk.(Charles C. Futterer also 
an appointee of the States Attorney's office). 

Twenty days after the order of August 9, 1963, Appellant secured Appel- 
lee's statutory discharge under the demand appearing at the top of page 7 of 


Avpvellante t+riaf. ac frlinge: 
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none A/c 


3.(c) Appellant Simon refused to approve the appeal record without an 


examination of the same, although the clerk tried to induce him to do so, 
/ 


stating it was the proper custom. When Appellant did examine the appeal re 
cord, he found that Judge Pugh had entered still another order (without notice) 


reading as follows: “ORDER OF COURT 
Upon consideration of the Petition and Affidavit 


of Hester Beck, Committee and trustee of the 
Estate of Herbert Fli Beck, it is this llth day 


of September, 1963, by the Circuit Court for 
Montgomery County, Maryland 


+ mms 


ORDERED that Hester Beck be and she is hereby ap- 
pointed Committee and Trustee of the person of 
Herbert Eli Beck, and it is further 

ORDERED, that the said Herbert Hli Beck be transfer- 
red to the Springfield State Hospital at Sykesville, 
Maryland, pending compliance with the Order of this 
Court dated August 9, 1963. | 

/s/ James H. Pugh | 
[Pileas Sept. 12,1963/ Judge of the Circuit Court 
for Montgomery County »Ma." 


After some controversy, the Clerk finally consented to combine both orders 
in the same appeal. Interestingly enough, the opinion in Bock ve Beck, 236 
Ma, 261, 2034(24)900, shows that if there had been no attempt to smuggle in 
the second order of September 11, 1963, the Court might have ruled that the 
first order of August 9, 1963, was interlomtory. | 
DIVORCE PROCEEDINGS IN EQUITY 28231 

4. Divorce proceedings were filed to circumvent Appellants’ appeal, by 
Mire. Hester E. Beck. Appellant shows that in the brief Ho. 260, at page 35 
the divorce proceedings were filed shortly after the Court of| Appeals with 
the full Court of seven judges, who denied the motion to dismiss filed by 
J. Hodge Smith, attorney for Hester E. Beck. | 

A very important and significant factor of Equity 28231 was that it was 
filed subsequent to August 9, 1963, when Mr. Futterer had deen appointed 
Guardian ad Litem. Instead, Judge Pugh indicated he did not consider Charles 
¢. Patterer as Quardian ad Litem ty appointing David L. Cahoon, Beq. (Appel- 
lants' Supp. Apx.p. 376). It was in the divorce proceedings(Equity 28231) 
that Appellee Herbert Eli Beck filed the following affidavit: 

“IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYLAND 
HESTER B. BEF intice | 


Ve 
HERBERT BE. BECK 
Defendant 


No. 28231 Buuity 
| 

SUGGESTIONS AND AFFIDAVIT 

FOR REMOVAL OF CAUSE AND 

AS A PRELIMINARY OBJECTION 


The Affidavit of Herbert E. Beck, age 68, a resident of ‘the District 
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of Columbia, appearing specially and objecting to the jurie- 
Aiction of the court in this case respectfully suggests to 
the Court here that he cannot have justice dome him and that 
he cannot have or obtain a fair and impartial trial of this 
cause in this Court. ‘Two of the judges are his wife's former 
lamyers. 

Phat he is not an incompetent person and does not need a 
gaerdian and that he was never served herein with summons, 
and that in the Bquity No. 24,144 Case referred to in the 
pleading there also was no due process, and that the within 
complaint does not disclose that it is now pending in the 
Court of Appeals in Maryland as No. 260, September Tern,1963, 
Herbert Eli Beck, Appellant vs. Hester Beck, Appellee, show- 
ing that’ the decree of May 1, 1961, referred to was based on 
perjury and fraud, because "there was_no-finding of adjadicer 
Hester Beck claimed she was affiant's widow, as part of the 
evil conspiracy and scheme to defraud affiant, with her lawyers 
and daughter, which will be supported with documentary proof. 

WHEREFORE, Defendant prays the Court to order and direct 
the remowal of the record of the proceedings in this cause to 
a@ court of some other circuit for trial. 


DISTEICT OP COLUMBIA ) 9, wit Herbert B. Beok, Pro se 
CITY OF WASHINGTON 


) 
I hereby certify that on this 5th day of June, Herbert B. Beck 
subscribed and sworn to before me a Notary Public the foregoing 


Affidavit for Removal of Cause, to another County. 
| /s/ Jane Bugse)) Brow 
Notary Public 
My Commission expires 9-14-64 “ 


The Petition for Restoration was approved by the Mental Health Commis— 
sion and Judge Alexander Holtzoff, and filed October 24, 1963(Supp.Apr-p.372). 
It was only when Appellee was legally restored that the within proceedings 
2809-63 were filed in the District of Columbia. 

IGS MANDATE IN MARYLAND On _Wi 

5-(a) The Maryland Appeals Court's Mandate on the Beck v. Becky supra, 
{sgued Novesber 10, 1964, after Appellee bad been fully restored in both the 
District of Columbia and Maryland, was ultimately assigned to Judge Walter 
M, Moorman. After two or three days of vigorous trial he ruled the deposi- 
tion of Dr. Hamblin C, Eaton would have to be taken to support the fact 


that Appellee Herbert BE. Beck was confined under such ciroumstances that he 
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could not properly defend, and to learn how purported service upon appellee 


had been effected. | 

5.(b) The Eaton deposition was taken in Harrisburg, Pennsylvania on 
April 7, 1965. It established conclusively that among other things Herbert 
Eli Beck was taken out at 8:00am and returned &:00p of the sane day; that 
during that interval he was examined by a psychiatrist and then served with 
summons in the home where J. Hodge Smith, Esq. was present, and then re- 
turned to Harrisburg, Pennsylvania the same evening. At thelinetetence of 
Appellant Simon the proceedings were held under the supervision of the 
Pennsylvania Attorney General. His decision supported the fact that Appellee 
Merbert B, Beck's restraint was illegal (see page 27 of Appellants’ brief). 

5.(c) The hearing before Judge Moorman was. concluded after the Eaton 
deposition arrived from Pennsylvania. Mr. Charles C. Patterer, in the mean- 


| 
time, had a 2% hour conference with Mr. Beck while Mr. Simon was still in 


Harrisburg, Pennsylvania. Mr. Futterer asked and received answers upon de= 
mand, reduced to writing on April 8, 1965, entitled “Report of Investigation 
Filed April 12, 1965, 68 Questions and Answers in 2% Hour Interview" (Apx.pp. 
165-169). Appellant Simon suggests that since these questions and answers 

were freely given outside of his presence and without restraint, and without 
the brainwashing that followed upon the helpless Appellee to. change his re- 
spect and friendship to viciousness, that thay constitute the truth (as well 


as the transmittal letter) in the order entered by this Court on December 30, 
1970. | 

FINAL BRIEF AND SUGGESTIONS ON BEHALF OF HERBERT ELI BECK, 
DEFENDANT, BY FRED I. SIMON, HIS ATTORNEY, PURSUANT | TO 
ORDERS ENTERED JUNE 22,1965, BY HIS HONOR JUDGE WALTER H. 
MOORMAN, SUBMITTED JULY 


6. Appellant Fred I. Simon complied with Judge Moorman 's orders and one 


day before serious surgery while in the hospital, filed his brief (with the 
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aid of Judge Paul McArdle) to de heard on August 17, 1963(Apx.pp.297-327). 


The appeal brief 260 discloses approximately $200,000 property in the 
Maryland estate and after the hearing before Judge Moorman on Appellants’ 
brief it should have been returned instead of exploiting him. The con- 
cluding chapter of the brief in Beck v. Beck, supra, is as follows: 


The record in this bizarre case is clear and convincing. 
Consideration should be given to appropriate sanctions, and 
safeguards against any other free human being so degraded 
and deprived of his constitutional rights of freedom and 
property in the proud State of Maryland. The implications 
are grave and clear, that but for the Grace of God, it could 
happen to any one of us, with the same vicious combination 
of circumstances, to any American citizen. 


Respectfully submitted, 


NOAH A. HILLMAN FRED I. SIMON 
ar A ee ste & Ten Ten Vermont Ave., N.W. 
ORE Washington, D. C. 20005 
Annapolis, Maryland 
Of Counsel Attorney for Appellant 
NO 8 
This appeal is one of the issues before this Court (Appellants' brief 
P-19,80.7). For the convenience of this Court the final answer of Appel— 
lee appears in attached Supplemental Appendix(Supp.Apx.pp. 370-71). 
Appellee's brief at p.1 states: "That appeal No. 19,896 was subse- 
quently dismissed ty this Court on June 16, 1965, as having been filed 
witht mthority,” No one has pleaded Res adjudicata. 


QOESY: APPELLANT ASKS - WOULD THIS COURT HAVE DISMISSED IF THE 


REPRESESTATIONS TO IT HAD HONESTLY INFORMED THE COURT THAT: 


"Mr, Simon was never dismissed by the U.S. District Court on June 28, 
1965. There is no such record anywhere. That he was appointed by Judge 
Youngdahl of his om volition and never removed? or 


“The date of June 2&, 1965, refers to Maryland proceedings on August 
17, 1965, discussed at page 3 of the within reply brief? or 


“The Exbibit 21 was simply used to show irregularity on January 11, 
1966, in the motion for intervention and to establish attorney's lien 


granted ty Judge McCarraghy? or 
"The protection was as mich for Appellee Herbert E. Beck as for Ap- 
pellant? or 


“The pleadings and exbibits before Chief Judge Bazelon(page 6 of the 
within reply brief) supports that $495,000 is one-third and that Appellee 
Beck would receive twice as mich on the contingent contract? or 
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"The only real issue in this litigation is the Ue) which was his, 
now filched by his wife and daughter? or 


"The statement is true, upo a defenseless mentally 411 person? or 

“That the record and evidence supports Appellant? or 

"It certainly is true that Herbert BE. Beck is in fact imposed upon? 

But it is true that a lawyer has “used his standing as a member of the 
bar to impose upon Herbert Eli Beok,” and that person, most emphatically 
ie not Appellant, as the record and the evidence undeniably show. 

COWCLUSION | 

The District of Columbia retained its original jurisdiction. 

4 jury trial and due process was improperly denied. 

The ex parte judgment of $8,016 against arrears was irregular and 
void, subject to the statute of limitations. 

Report of the Certified Public Accountant in evidence is unchallenged, 
uncontradicted, and should stand as the findings of fact on auditing and 
accounting. | 

The Certified Public Accountant found that Deputy énditor James 3B. Ignn 
followed “a paucity of observance of approved auditing standards." That as 
a@ matter of faimess and justice, this Court should consider the so-called 
“Report of the Deputy Auditor” as tainted and held for naught. He should 
return the $500 he received fram Appellant Simon and the balance cancelled. 

(a) The motion and intervening petition of Appellant Simon for compen- 
sation and to establish his attorney's lien has been fully established and 
gustained, (>) The claim for Appellants Baith and Ear] Beck should be paid. 
(c) The $500 advanced for the writ of habeas corpus should be paid. (4) The 
$2,500 as compensation and expenses in Mental Health Ho, 1642-60 should be 
paid to Appellants. 

The Court of Appeals should as a matter of simple justice reverse and 
Te-instate Case No.19,896, and re-instate the proceedings as improperly dis- 
missed. 


Respectfully su’ tted » 


Frea_I.-8is 
ey for 

14900 Old Chapel Road 

Bowie, Maryland 20715 

Telephone: 262-3900) 
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IN THE 


United States Court of Appeals 


For rae Disraicr or Corumsia Cracurr 


No. 19,896 


Henszer E. Beck, rr al., Appellants, 
v. 
Maren B. Warxen, er aL, Appellees. 


AND/OR PETITION FOR REHEARING @6 BANC 


Appellant, Herbert Eli Beck, by and through’ his 
attorney, Kevin P. Charles, for answer to the petition 
filed herein by Fred [. Simon represents as followe: | 


| 

1. The petition filed by Fred I. Simon contends, on page 
3 thereof, that Herbert Eli Beck hae entered into an 
agreement with appellant Fred I. Simon to prosecute the 
appeal of this case. As stated in the opposition to the 
appeal herctofore filed by Herbert Eli Beck, Mr. Simon 
was discharged on June 28, 1965, and his appearence ax 
attorney for Herbert Eli Beck was xtrack from the record 


2 


' by order of the U. S. District Court. On page 6 of Mr. 
Simgn’s petition for rehearing he characterises) ‘the 
letter dated June 28, 1965, which advised him of his 
discharge, as follows: ‘This fake date is but 
was xclected to cover up other irregularities indulged ‘in’’; 
the implication clearly being that Mr. Simon had not 
received such a letter. He did, however, attach a copy 
of this letter to pleadings filed in this Court entitled 
“Petition of Fred I. Simon, Esquire, for Compensetion 
and to Establish Attorncy’s Lien’, the letter being 
referred to as Exhibit 21. 
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2 Appellant Herbert Eli Beck reepectfully suggests 
to the Court that the Petition for Rehearing and/or 
Petition for Rehearing En Banc is not susceptible to 

argument by which 


his right to compensation in _ Th 
matter he is attempting to argue before this Court is his 
right to secure compensation in an amount in excess of 
$496,000.00 and is an issue entirely outside of the plead- 
ings filed below, having no bearing on the subject matter of 
this litigation. The matter of compensation should be 
of no concern to any of the appellees in this proceeding 
and accordingly the petition for rehearing should be 
denied. < 


3. Appellant Herbert Eli Beck wishes to affirmatively 
state that the quotation appearing on page 5 of the peti- 
tion for rehearing is the statement of appellant Fred I. 
Simon, quoted from pleadings authored and prepared 
by Mr. Simon. Mr. Simon apparently is gitempting to 
eonvey to this Court the impression that Herbert Eli 
Beck’s best interests are being damaged; that he is “‘being 
used to destroy himself’. As an example thereof Mr. 
Simon inserted the aforementioned quotation. Appellant 
Herbert Eli Beck respectfully suzgests again to the Court 
that quotations of thig kind, coupled with pleadings 


3 


requesting attorney’s fee of $495,000.00, and indeed even 
thix petition in which Mr. Simon tries to convey the impree- 
xion that he is acting on behalf of Herbert E. Beck, are clear 
instance» in which a person has ‘‘used his standing as & 
member of the bar to impose upon Herbert Eli Beck.”’ 

Wauearrorz, appellant Herbert Eli Beck wiwhes to again 
advise the Court that the Petition for Rebearing and/or 
Petition for Rehearing En Banc was not filed on his behalf, 
and be opposes any such relicf. The appellant’s petition 
xhould be denied and ensts xhould be assessed against 
appellantx Fred I. Simon, J. Earl Beck and Edith Beek, 
and not against Herbert Eli Beck. 


Rerpectfully submitted 


Krvix P. Cuarces 
Attorney for Appellant 
Herbert Eli Beck ~ 
821 Fifteenth Street, N.W. 
Washington, D. C. 20005 
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UNITED STATES DISTRICT COURT POR THE DISTRICT OP COWWMBIA 


In the Matter of 
HERBERT ELI BECK Mental Health No. 1642-60 
Patient \ PILED 
wT oct 24 1963 
HART BULL, Clerk 
BESTORBATION 
REPORT AND HECOMOCENDATIONS OF COMMISSION O¥ MENTAL HRAUTE 
"0 THE UNITED STATES DISTRICT COURT FOR THR DISTRICT OF COLUMBIA: 


fhe Commission on Mental Health, acting under the direction of this 
Court, has made an examination of the mental] condition of Herbert Eli Beok 
ana has inquired into bis affairs, hsving conducted « hearing on the 228 
day of October 1963, and having examined the patient, relatives, friends 
and witnesses upon the issue of his mental condition, and reperts its 
findings to bes 
1. That Herbert Eli Beck has recovered bis reason and is now entitled 
to be restored to legal status as a person of sound mina. 
2. Presented in evidence were: affidavits from personal friends of 
the patient, a certificate of competency signed ty Dr. arthur Huse, 
a certificate of personal examination signed by Dr. Belden Reap, 
and a certificate of discharge from Springfield State Hospital, 
Sykesville, Maryland, all stating that the patient is of sound 
mind and fully capable of managing himself and his affairs. Dr. 
Join R, Cavanagh, 1703 Hhode Island Averue, ¥.¥., teatitiea that he 
had personally examined the patient and considers him to be of 
gound mind and capable of managing himself and his affairs. Fred I. 
Simon, attorney for the patient, 1010 Vermont Aveme, WW, has ob- 
served and interviewed the patient at length and is of the opinion 
that he is of sound mind and capeble of managing his affairs. Also 
present were J. Hodge Smith and Charles Futterer, attorneys for the 
patient's wife, Bsther Beck, Mr. Saith and Mr. Futterer gave testi- 


mony with reference to a following hearing to be held in Rockville, Ma. 
| 
WHEREFORE, The Commission on Mental Health recommends to the Court as follows: 


That Herbert Eli Beck be adjudged and decreed to be of sound mind. 


NOTICE COMMISSION OF a HRALTS- 
@e HERBERT ELI BECK /s/ dan F. Keeney 
ry vA Charles Prudhomme 
arthar Seen Chairman 


Ho. C.A. 2809-63 


AFFIDAVIT OF HERBERT E. BECK 
IN FURTHER SUPPORT OF MOTION 


FOR SUMMARY JUDGMEST 

Herbert Eli Beok, being first duly sworn upon oath, deposes and states 
that he bas been declared competent and is competent to testify, and sakes 
the within allegation in further support of his sworn oaaplaint upon his 
persenal kmowledge. 

Affiant farther states that during the mrrent Christmas and New Year 
holidays and prior thereto he has teem drive to his former place of business 
known as Becks Frozen Custard, which was originally omed by bim, located at 
6533 Georgia Aveme, Washington, D.C., and is with particular reference to 
the Fourth and Fifth allegstions of the complaint on peges 6 and 7. The 
names of the esployees that now operate now the business “Becks Frosen Cus- 
tera" are Mr. and Mrs. Tacker, who were originally employed and trained by 
me in Alexandria, Virginia, and were then epployed September, 1960, when I 
hed my mtomodile accident. 

Affiant farther states that said custard stand had = sign showing it 
was closed for the holidays. Upon inspection through the windows he recog~ 
nised and identified the equipment therein as machinery he ordered installed 
about June, 1960, by the York Ice Cream Machinery of New York. The adjoin- 
ing liquor store, 6525 Georgia Ave., which was s restaurant when he omed it, 
he is informed and believes that the present rental income from the liquor 
store received by his daughter Mildred B, Walker is around $500 per month. 


Herbert Ki Zeck 


SUBSCRIBED AND SWOEN 70 before me this 4th day of January, 1964. 


/s/ Denis L, Murray, Dep. Clerk 
Notary Public 


| 
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IN THE COURT OF APPEALS OF MAEYLIND 
| 

. 


COURT OF APPRALS MO. 444 


Septeaber Tern, 1965 


(a) The real reason for the within styled motions between Assistant 
States Attorney Charles C. Putterer, and J. Hodge Smith, Beqes is a corrupt 
alliance between them ty exploiting the ward Herbert Eli Beck, through char 
acter assasination of Fred I, Simon, his attorney. The Attorney General of 
the State of Maryland states that investigation of their irregularities is 
within the jurisdiction of the Office of the States Attorney, which in this 
case, by reason of Mr, Putterer's involvement, would be of no avail... 

(b) This appeal is from the final order entered September 30, 1965, ty 
Judge Walter H, Moorman, striking appearance of Fred I. Simon, after five 
years of arduous legal services for the defendant Herbert mi Beok’s benefit, 
without compensation. | 

(0) oo. dDecause the files were physically removed from the Clerk's of- 
fice and were not available to appellant. Ultimately, the record that was 
transmitted to the Court of Appeals, was incomplete and distorted, with ma 
terial docket entries suppressed... | 

(a) ds a matter of law, the authority of the Committee and Trustee, as 
well as the Guardian ad hitem, to oppose the within appeal upon 4 restored 
ward is denied. December 1, 1965, the defendant, Herbert Eli Beck ap- 
peared in the U.S. Court for the District of Columbia, tut was not permitted 
to testify on the ground that by action of Mr. Simon he was a legally re- 
stored person. Mr. Charles C. Futterer was present and asked the Court for 
advice as to how to defeat the within “unmthorised appeal," but he did not 
get it... 

(e) The original proceedings under the orders ty Judge James Pugh, e- 
tered August 9, 1963 and Septenbder 12, 1963, appointing Hester Beck Com- 
mittee and Trustee over the person and for a jury trial were appealed, This 
Court in Appeal No. 260 September Term, 1963, Beck v. Beok, 236 Ma. 261, 
ruled the District Court had no jurisdiction over the person of Herbert BE. 


375 
Beck, and the order entered September 12, 1963, was mull and void. 
Sortly before that time, His Honor Judge Frederick Brune, on Jane 8, 
1964, granted an order correcting the cmission in the record to show 
gaia Herbert Eli Beck was legally restored. There was nothing else 
left to do tut for the Committee and Trustee to restore the defendant his 
property, as a legally restored person, and for defendant to make a de 
cision as to whether to pot om evidence as suggested by this Court, to 
gappert the charge of frend in obtaining the enrolled decree of appoint=- 
ment on May 1, 1961, which if set aside, would enhance the estate many 
times over. November 10, 1964, this Court's mandate issued nine days 
later, petitions were filed to set aside the decree of May 1, 1961, and 
for restoration of the estate. No answers or opposition was ever filed 
ty either the Committee and Trustee or the Guardian ad Litem to either 
the original petitions or the later motions and petitions asking for a 
decree pro confesso. A “prompt and speedy triel" was not available to 
defendant, by reason of amasing delaying tactics of plaintiff? Committee 
and Trustee, until March 30, 1965. ‘The case was concluded with over 60 
defendant exhibits and me more hearing m April 12, 1965, in two sessions 


(except for the deposition taken April 7, 1965, in Harrisburg, Penna. ) 
However, beginning with Mr. Putterer's petition to ignore Mr. Beck's re 
storation and to bsve him examined in Chestnut Lodge by an independent 


paychiatrist there are 48 docket entries. The refusal by Mr. Simon to 
consent to such shabby treatment commenced the collusive efforts bétween 
J. Hodge Smith, Esq. and Charles C, Putterer, Eeq., to have Mr, Simon held 
for contempt of court for refusing to violate his obligation and duty as 
mesber of the court sworn to protect his client. The evidence adduced in- 
cluded about 60 documentary exhibits, together with the deposition of Dr, 
B.C, Baton of Harristurg, Pennsylvania, and was all the evidence necessary 
to conclusively prove defendant's case 

oth t at any time. If defen- 
Qant's brief were to be rewritten today, the only change would be pot to 
question the fact that Mrs. Catherine Crist, sister of Hester B. Beok, 
Committee and Trustee, was sctually getting instructions from the judge in 
Chambers with Charles C. Putterer. Her testimomy appears in the Mmgust 17, 
transcript and in addition is at variance with her prior affidavit. Mr. 


| 
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Beck had disclosed she had influence and would speak to the Judge in 
Chambers shortly after she was subpoenad on March 31, 1965. The discrep- 
ancy in her dates was to cover up the fact that she already had spoken 
to Judge Moorman and Charles C. Putterer in Chambers, while the contempt 
of court inquisitions were being conducted. Her antisemitic attitude and 
evaluation of $50,000 for the District of Columbia proceedings, which Mr. 
Futterer promised Mr. Smith he would ebandon if appointed conservator. 
Appellants' brief and Appendix in Appeal No. 260, September Term 1963, 
are by reference incorporated herein and made a part hereof, Every single 
phase of the former allegations were fully supported by evidence at the trial 

(£) Mr. Simon filed defendant's brief from the hospital on July 29, 
1965, in due compliance with the order cf Court entered June 22, 1965, and 
it appears herein beginning page 4 of the Appendix. The contempt charges 
procedures also are included... 

The face of appellant's brief in said former Appeal No. 260 also shows 
divorce proceedings were instituted to circumvent said appeal, in Bquity 
No, 28231, which also appeared before Judge Pugh. The entire divorce file 
was certified to this Court. The divorce case shows that gabsequent to 
Mr. Futterer's appointment on August 9, 1963, David L. Cahoon, Baq., a men- 
ber of the Maryland Bar, was appointed guardian ad lites for Herbert B. 
Beck in the divorce proceedings. Mr. Cahoon honored Mr. Beck's restoration 
in the divorce proceedings. On Angust 11, 1964, om petition of J. Hodge 
Smith, attorney for the within Committee and Trustee, the appointment of 
the guardian ad litem was stricken. Obviously, Mr. Fatterer was not treated 
as Mr, Beck's Guardian, nor did he act as one. He filed no motions, made 
no appearances or did anything a guardian ad litem would properly do. He 
did not "exeroise the indicia of his office," until it was suddenly learned 
that instead of Judge Anderson, Judge Moorman would preside. Then for the 
firet time he filed his controversial delaying report on February 5, 1965 
and became a “court appointed Guardian ad Litem.” Thereafter, as the files 
in said Equity No. 28231 show, it was disclosed that said Judge Pugh was 
formerly attorney for Hester B, Beck, Committee and Trustee. Mr. Smith 
significantly testified, "I consulted a member of the Bench in Montgomery 
County *##," The said Charles C, Futterer was promised the appointamt 
of Conservator of Herbert Eli Beck on December 10, 1963, while the appeal 
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was pending. Thereafter Juage Pugh disqualified himself in the divorce 
case. It would appear that Assistant States Attorney, Charles C. Futterers 
Judge Pugh's forner law clerk, bad and has such & conflict of interest, 
that at the wery least he also should have disqualified himself. There 
was simply nothing in law or any concept of justice that justified the 
satocratic acmination over the defendant and his attorngyeece 
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“~” COMMONWEALTH OF PENNSYLVANIA’ 
DEPARTMENT OF PUBLIC WELFARE 


Fred I, Simon, Attorney | 

Ten Ten Vermont Ave., N. W, In rez: Herbert Beck 

Washington 5, D. C, 141 West Simpson 
Mechanicsburg, Pennsylvania 


Dear Mr, Simon: 


Herbert E. Beck was admitted 
patient on May 


ans. He r 
1962, when he was released 
tanding that he was not to 


| 

The details of his return are a little hazy. I wrote J; Hodge 
Smith, Esquire of 22 South Perry Street, Rockville, Maryland on July 
10, 1962 stating that Mr, Beck had been released with the unders 
that he would not return to Maryland and that he was being carried on 
our books and could be returned at any time without further commitment 
procedures. 

4s to relatives visiting him, we naturally permit nearest relatives 
to visit and while we give some consideration to requests by the family 
that visits by others be refused, we try to use our best ‘judgment for 
the benefit of the patient, | 


Mr, Beck shows the residuals of a seri 
volving his intellect and judgment, Wi+ 


We have on occasion at the direction of 
at question 
think be 
amicably settled with 411 call ana discuss the matter 
with me, | 


Very truly yours, 


“VISITING” DAYS, WEDNESDAYS AND SATURDAYS ONLY, FROM 1:30 TO 4:30 0,CLOCK 


<2 TER CIMGETY COUEP FOR MOBTOGMEEY COUNTT, NanTLaD 
rem &. ox 
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Be wee sever cervet berein with oumens, and that im the Bysity Be. 24,144 Case 
referred to ip the pleating thare alse wan no tne procuns, ant thet the within 
cumpleint deus net <isclese thet 18 1s nev pending is the Court of iggenle tn 
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& Cay of me, Kevbert B, Beck, extoeribes 
© the fereguing Affidavit fer Basewal of 
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:~f COMMONWEALTH OF PENNSYLVANIA‘ 
“ DEPARTMENT OF PUBLIC WELFARE 
GARRISSURG STATE NOSPITAL 
MARRISSURG, PROSYLYAMLA 


June 8, 1963 


Fred , Simon, Attorney 
1010 Vermont Avenue, NW 
Washington 5, D.C. 


Dear Mr, Simon: 

In reply to your letter of June 5 I reiterate what I told 
you that under the Mental Health Act I have authority to re- 
lease patients under certain circumstances if "in his opinion 
no harm will arise from the action". There are limitations on 
this authority and under Article 6, Section 601, Paragraph 3 
I am not to discharge "A patient whose parent, guardian or 
friend liable for his Support without notice to the parent, 
guardian or friend an Opportunity to state his reasons", 


To the best of my knowledge Herbert Beck has not been the 
Subject of any court action within the Commonwealth of 
Pennsylvania which would in any degree impair his legal rights 
and inthe absence. of strong protes : ana. d_see 
RO PESA ek Ci aGOUEb@aGtion to effect his release provided that 
Bdequate care and supervision is furnished by the person 
Seeking his release, 

Mr. Beck is still not well, although he 
appears to show less damage than closer study ; 


Very truly yours, 


MV 0. baths por 


-EXHIBIT-17’ 
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.  sMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF PUBLIC WELFARE 
- 


HARRISBURG STATE HOSPITAL 


Harrisburg, Pennsylvonio MAILING ADORESS 
HARRIGUUARG GTATE HOSFITA 
PoucH A MARAIS OURO, PERNA 


4. C. EATON, M.0., 
OUPEMINTENOENT 


July 10, 1962 


J. Hodge Smith, Esquire 
22 South Perry Street 
Rockville, Maryland 


Dear Mr, Smith: 


Herbert Eli Beck, while living away from the 
hospital, is still carried on our books, and is re- 
turnable without further commitment procedures at any 
time prior to June 4, 1965, | 


When we released Mr, Beck to the custody of his 
Sister it was with the understanding that she would 
keep him in Mechanicsburg and that he would not disturb 
his wife, His competency today is no greater than it 
was at the time we certified his condition to the court 
and we do not believe that he will in the future become 
competent enough te intelligently and safely handle his 
own atfairs, 


Very truly yours, 


HCE sho 


